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OWNER CHECK MAY RECOVER FOR NEGLIGENCE 
COLLECTION ONLY AGAINST BANK 
WHICH CHECK DEPOSITED 


When check deposited with bank for collection forwarded 
correspondent bank, and because the correspondent’s negli- 
gence, the collection not made, there arises question which 
bank liable the depositor for the loss. The courts number 
states follow what known the New York rule, under which 
the depositor must proceed against the bank which the check was 
deposited, the theory that there privity contract between 
him and any bank which the check may forwarded the bank 
originally receiving it. Under this rule, the bank which the check 
forwarded regarded the agent the bank which the check 
deposited, and not the agent the owner the check. 
other states, the courts follow the Massachusetts rule, permitting the 
depositor sue the bank through whose fault the loss The 
latter rule based the theory that the bank which check 
deposited authorized employ subagents, who become the agents 
the owner the check and are directly responsible him for their 
defaults. 

That the New York rule followed the Federal courts appears 
from examination the case City Douglas Federal Re- 
serve Bank Dallas, Fed. Rep. (2d) 818, which the United States 
Court Appeals affirmed decision the United States 
District Court reported Banking Law Journal 816. The plain- 
tiff that case was city Texas, which deposited the National 
Bank Douglas check for $5,000 drawn bank 
Ariz. The Douglas bank forwarded the check the Paso Branch 
the Federal Reserve Bank, which sent the check direct the 
drawee bank Wilcox for payment. 

The bank stamped the check ‘‘Paid,’’ and payment sent 
the Federal Reserve Bank its check drawn bank Phoenix, 
Ariz. This check was protested for nonpayment, and subsequently 
both the bank and the Phoenix bank were closed. Thereupon, 
the plaintiff brought this action against the Federal Reserve Bank 
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Dallas, which the bank Paso branch, charging that 
the defendant was negligent sending the plaintiff’s check direct 
the drawee bank instead some other bank Wilcox. The de- 
fendant contended that the plaintiff’s remedy was not against but 
against the bank which the deposit was made. 

plaintiff conceded that the Federal courts had theretofore 
followed the New York rule, but contended that the case was taken 
out the New York rule because the bank book which the deposit 
was entered contained the out town items 
subject final payment.’’ 

The court held that the provision the passbook did not render 
the New York rule inapplicable, and that the plaintiff was not entitled 
recover for the reason that there was privity contract between 
the plaintiff and the defendant bank. The provision question merely 
gave the Douglas bank the right charge back against the depositor’s 
account dishonored checks, and did not have the effect authorizing 
the bank employ subagents who should directly responsible 
the depositor. Consequently, there was special undertaking author- 
izing the Douglas bank trust the collection the check sub- 
agent was the case Federal Reserve Bank Richmond Malloy, 
Sup. Ct. 296, Banking Law Journal 261, the case which the 
plaintiff based its argument. Referring the effect the words 
the bank book, the court said: 


language quoted unquestionably gives the receiving bank 
the right charge back against the account the depositor checks 
for which credit entered, dishonored; but can this construed 
limitation upon its liability for the faults its agents, 
take the case out the doctrine the United States courts? 
think not. What the bank Douglas had mind, and what the 
words their ordinary usage mean, that, the check not finally 
paid the drawee, will charged back. Nothing whatever said 
about the faults any one exemption from liability therefor. 
the present case the check was paid the drawee and the effect 
was discharge the drawer. Bank South Weymouth Bank, 184 
Mass. 49, 670; Milling Co. Bank, 120 Tenn. 225, 111 
248, (N. 441; Malloy Federal Reserve Bank (D. C.) 
281 1005. (the check) has therefore never this day been 
returned the First National Bank Douglas, order that 
might charged against the plaintiff. 

neither the plaintiff nor the First National Bank were 
parties the check which was protested for nonpayment, and hence 
were not entitled notice thereof. The cashier’s check, which was 
issued favor the branch the Federal Bank Paso, was 
drawn upon the Central Bank Phoenix favor the 
Paso Bank, and was the consideration given payment 
the original check. course, having accepted instead 
the money payment the first check, the Paso Bank assumed 
obligation its own, independent the original relation, see 
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that the cashier’s check was paid, and the money transmitted back 
the First National Bank Douglas. that the situation see 
unaffected this language the passbook. did not extend 
enlarge the initial bank’s powers the employment its agents 
for make them subagents the city Douglas.’’ 


REVOCATION CHECK DEATH DRAWER 

When the drawer check dies before the check has been cashed, 
the drawer’s death operates revocation the check. If, there- 
fore, person attempts make gift money means check, 
but dies before the drawee cashes the check, the gift can never 
completed because the check revoked the drawer’s death. situa- 
tion this kind was involved Smythe Sanders, 101 So. Rep. 435, 
case recently decided the Supreme Court Mississippi. 

appeared that Thomas Portwood, the day before his death, 
requested the plaintiff, who was his niece, write out for him check 
for $2,000, telling her that did not have long live, and wanted 
her have that much his money then deposited the bank. The 
plaintiff wrote the check, and Portwood signed it. requested the 
plaintiff have the check cashed once and place the money her 
eredit. The plaintiff could not so, however, because Portwood was 
ill that she could not leave him. died the following morning 
before she had opportunity cash the check. 

the day Portwood’s death, the plaintiff went the bank 
which the check was drawn, presented the check, and obtained de- 
posit slip for the amount the check. Later the bank notified her 
that her account had not been credited with the amount the check 
because the death Portwood before the check was paid. There- 
upon, the plaintiff brought action recover the amount the 
check. 

The bank and the executors Portwood’s estate contended that 
the plaintiff was not entitled recover for the reason that the execu- 
tion and delivery the check amounted only attempt Port- 
wood make gift, which was not completed during his lifetime, and 
was revoked his death. The plaintiff, the other hand, contended 
that she was entitled recover the amount the check for the reason 
that the check was not mere gratuity, but was issued for valuable 
consideration. She insisted that the check was given recompense 
her for her services nursing Portwood during his last illness, and 
repair wrong had done her dissuading her aunt, who had 
predeceased him, from devising her property the plaintiff. 

was held that since the facts alleged the plaintiff the com- 
plaint were such show the existence love and affection between 
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uncle and niece, contract the part Portwood pay his niece 
for nursing him could implied, and the presumption was that be- 
cause the relationship she rendered her services gratuitously. The 
further held that even Portwood felt that had committed 
moral wrong against the plaintiff persuading her aunt not leave 
her property the plaintiff, this was not valuable consideration 
law for the issuance the check. These holdings made unnecessary 
for the court decide whether the death the drawer check 
issued for valuable consideration would revoke the authority the 
bank pay. 

the check question was not issued for valuable considera- 
tion, the court held that the plaintiff, the holder the check, had 
rights against the bank the executors Portwood’s estate. 
holding, the court said; 


vast majority, not practically all, the courts, however, 
hold that the attempted gift sum money check not cashed 
during the lifetime the drawer the check revoked his 
death. The reason this that there must delivery the 
money, either actual constructive. The drawer must part with his 
dominion over the property. Until the check actually cashed 
has the right stop payment. The money given his until the check 
actually paid. This question discussed the cases Meyer 
Meyer, 106 Miss. 638, South. 420; Kingsbury Gastrell’s 
Estate, 110 Miss. 96, South. 661; Woods Sturges, 116 Miss. 412, 
South. 186, 1918C, 338. 

the Negotiable Instruments Law (section 2763, Heming- 
way’s Code), check bill exchange drawn bank payable 
demand.’ Section 2767, Hemingway’s Code, provides check 
itself does not operate assignment any part the funds 
the the drawer with the bank, and the bank not liable 
the holder, unless and until accepts certifies the check.’ Section 
2704, Hemingway’s Code, defines bill exchange ‘an uncondi- 
tional order writing addressed one person another, signed 
the person giving it, requiring the person whom addressed 
pay demand fixed determinable future time sum certain 
money order bearer.’ The subject-matter the gift the 
amount money called for the check. check merely the order 
the bank, the the drawer, deliver the money the 
payee. Until payment there consequently delivery the subject- 
matter the gift.’’ 


NEGOTIABILITY NOTE PROVIDING FOR 
FEES AND ALL COSTS COLLECTION”’ 

The Negotiable Instruments Law provides that the negotiability 
note not affected the fact that provides for the payment 
collection attorney’s fee case payment shall not 
made 
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This provision the law was applied the note involved 
recent decision the Supreme Court Montana, Wood Ferguson, 
230 Pac. Rep. 592. 

The action was brought the holder the note against the in- 
dorser. The indorser undertook escape liability the ground that 
the note was not negotiable. had defense against the note which 
would good against the plaintiff, holder due course, the 
note could shown lacking negotiability. 

The contention the indorser this point was that the ne- 
gotiability the note was destroyed provision for ‘‘attorney’s 
fees and all costs collection case payment not made 

The note question was the following form: 


$1,000.00. No. 
Ismay, Montana, July 21, 1917. 
before December 1918, after date, for value received, 
promise pay the order Dean the First National 
Bank Ismay, Montana, one thousand dollars, with interest the 
rate six per cent. per annum from December 1917, until paid 
and with attorney’s fees and all costs collection case payment 
not made maturity; interest payable annually. The makers and 
indorsers thereof waive presentment, demand, protest, and notice 
non-payment. 
Ferguson. 


The point made the indorser was that the note provided for 
attorney’s fees and costs collection, other words, both fees and 
costs, whereas the statute provides merely for attorney’s fees costs. 
The contention was that note providing for attorney’s fees alone, 
costs alone, would negotiable, but one providing for both fees and 
costs would not negotiable. 

The court held that this contention was not sound, the reason 
being that ‘‘attorney’s fees’’ and ‘‘costs are synono- 
mous, the use both imposing greater burden than the use 
either alone. 

The following quoted from the court’s opinion: 


(plaintiff’s) contention that the notes question 
are not negotiable, for the reason that they not contain uncon- 
ditional promise pay certain sum money, based upon the 
language the notes, which provides for the payment ‘attorney’s 
fees and all costs collection case payment not made ma- 
turity,’ whereas the statute says that the sum payable certain within 
the definition that term although paid ‘with col- 
lection attorney’s Section 8409, Rev. Codes 1921. Counsel 
have cited authority support this view. our opinion, the 
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terms ‘cost collection’ and ‘attorney’s fees,’ used the statute 
and these notes, mean one and the same thing, and the use both 
them imposes other greater burden upon the maker the 
notes than would the use either them alone. McClain Conti- 
nental Supply Co., Okl. 225, 168 


TRUSTEE LIABLE FOR LOSS RESULTING FROM 
INVESTMENT WORTHLESS 


While title trust property the trustee, not allowed 
the same latitude dealing with such property has dealing 
with his own property. generally held the exercise such 
prudence and diligence the care and management the estate 
men discretion and intelligence general employ their own 
affairs similar nature. many states, trustees are given statu- 
tory authority invest certain classes securities. New York, 
for instance, the investments which trustees are authorized make are 
set forth the Decedent Estate Law amended, the Personal 
Property Law §21, amended, and the Banking Law, 239, 
amended. When makes investments sanctioned law trustee 
protected against liability for losses therefrom. When 
makes other investments, however, can avoid liability for loss only 
acting with the prudence and diligence which trustees are required 
exercise. 

case recently decided the Appellate Division the Su- 
preme Court New York, namely, Cady’s Estate, 207 
Supp. 385, trustee was held liable for loss resulting from the in- 
vestment trust funds oil and other stocks which became worth- 
less short time after they were purchased. The facts were follows: 

trust fund $25,000 was created the will Mary Cady. 
The income the fund was payable her husband, Frank Cady, 
during his lifetime, and upon his death the principal was payable 
her son, Frank Cady, Jr. 

Upon the settlement the accounts the executors the estate, 
Cady and his son entered into agreement select $25,000 stocks 
and bonds, held jointly them and invested and reinvested 
such manner they might thereafter jointly determine, and certain 
stocks were selected. The parties also agreed that the funds should 
invested the name either both parties such stocks se- 
curities might them jointly from time time approved, and 
that all securities should remain the possession Frank Cady, 
until change should made mutual consent. 

Subsequently, Frank Cady, Jr., died. There survived him 
widow and infant son. The widow, executrix, objected 
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accounting Cady, trustee. objection was investments 
which Cady claimed have made for the benefit the trust estate 
stocks known Tex-Lahoma and Herschell-Spillman Motors. 
The sum $12,325 was paid for the stocks, which became worthless 
short time. the time the stocks were purchased, Cady was 
also investing his own funds those stocks. 

appeared that the stocks question were unlisted any mar- 
ket and were unknown and unheard persons making legitimate 
investments. Cady made inquiry concerning the stocks before 
their purchase, except from Palmer, the man who sold them him. 


After purchasing the stocks, Cady made effort ascertain their 


value future security. 

Cady attempted escape liability contending that his son had 
consented the investments. The evidence offered prove this con- 
tention was furnished Palmer and Cady’s second wife, both 
whom were interested witnesses. Their testimony, which was vague 
and uncertain, was held insufficient show that the son had 
the investments. Cady was, therefore, held liable for the 
loss. his liability, the court said: 


evidence given was contradicted Cady, Sr., 
was agreement awarded custody the fund. New investments 
were made consent both or, disagreeing, arbitrators. 
may say that the evidence warrants the conclusion that the son 
waived the terms the written agreement and deferred his father’s 
judgment making investments, should not led further be- 
lieve approved these particular investments which knew noth- 
ing. Respondent (Cady, Sr.), evidently one who believes that 
investment something that pays abnormally high rates interest 
and promises excessive profits, was investing his own money these 
worthless stocks, relying upon the glowing and plausible representa- 
tions Palmer. The ordinarily prudent man, exercising sound dis- 
would not sanction such policy. Evidently, when money 
was paid the mortgages, took trust funds and invested them 
also for his own profit. appears that time that claimed 
have made investments for the estate these stocks did invest 
either exactly approximately the sums available the trust fund, 
but paid money his own and had the stock certificates issued 
his own name. These facts lead the conclusion that only after 
suffered loss the collapse values and his son was dead was his 
mind invaded the thought that could protect the interests 
himself and his second wife charging these losses his son’s widow 
and her little son. The decision, not erroneous matter law, 
against the weight credible evidence. 

pretext whatever may trust funds used for engag- 
ing wild speculation for the trustee’s individual benefit. 
use them illegal, and constitutes devastavit, and the funds may 
reclaimed, not only the trustee, but from any one receiving 
them with 
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CORPORATION BOUND PROMISE INDORSE PAPER 

There rule law that corporation has power indorse 
paper for another corporation. indicated recent decision 
the United States District Court for the District Oregon, however, 
that there exception the rule where there close connection 
between the corporation indorsing the paper, and the corporation for 
whose benefit the indorsement made. The decision Federal Re- 
serve Bank San Francisco Grain Co., Fed. Rep. 
(2d) 270. 

appeared that the Federal Reserve Bank San Francisco was 
the holder three promissory notes, aggregating $40,000, which 
the Inter-Mountain Milling Company was the maker. While the notes 
were outstanding, the Grain Company, its authorized 
agent, MacAlpine, wrote the Federal Reserve Bank, referring 
the indebtedness the milling company, and stating that consider- 
ation the bank’s extending the notes for $40,000 for period 
days from date, ‘‘we will the expiration that time indorse the 
paper the understanding that arrangements can made for 
further extension renewal.’’ This letter was written pursuant 
previous conversation between the writer and the authorized collect- 
ing agent the bank. 

When the letter was written the grain company owned per 
the stock the milling company. The two companies had in- 
terlocking directorates. The evidence showed that the time the 
grain company made the proposition relative the indorsement 
the milling company’s notes the grain company procured renewal 
note owing the milling company another bank, and that the 
grain company endeavored procure loan upon the milling com- 
pany’s properties. thus appeared that there existed between the 
two companies interrelation with respect their business organiza- 
tion and affairs. 

Subsequently, the milling company went. into the hands re- 
ceiver, and the bank brought this action compel the grain company 
indorse the paper question. The defendant grain company re- 
sisted the action the ground that the defendant was not bound 
the agreement indorse, under the rule that corporation has 
power indorse paper for another corporation. The court held, how- 
ever, that the facts showing the interest the defendant the mill- 
ing company were such render inapplicable the rule referred to. 

The defendant further argued that never contracted indorse 
the notes. was held that the bank, continuing refrain from 
the notes, which became due before the defendant made its 
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proposition indorse, furnished sufficient consideration for the 
defendant’s promise indorse, and accepted the defendant’s proposi- 
tion. The proposition then became agreement binding upon both 
parties. 

The bank thereafter was all times ready comply with the 
provision the contract with regard making arrangements for 
further extension renewal, but was prevented from doing the 
absolute repudiation the part the defendant its agreement 
indorse. The court held that the defendant could not, repudiating 


the agreement and refusing discuss with the bank the matter 


extension, defeat the right the bank insist upon the performance 
the contract. Consequently, decree was entered requiring the 
defendant indorse the notes question, and providing for the 
the defendant the balance due the paper. 


BANK PAYING DEPOSIT STRANGER LIABLE 
DEPOSITOR 


recent decision the City Court New York concerned the 
liability savings bank for paying out funds depositor one 
not entitled thereto. the opinion the court referred the rules 
governing the liability the bank such case. the rule that 
savings bank required exercise only ordinary care paying out 
its depositors’ funds, and such exercised, depositor cannot 
recover because his funds were paid out stranger. The depositor 
also required exercise care protecting his property, and 
through his negligence imposter enabled deceive the bank and 
obtain his deposit therefrom, the depositor and not the bank must 
bear the loss, unless the bank has been negligent. any case where 
the bank has been negligent will not excused reason the 
fact that the depositor was also negligent. 

the case under discussion, Fiero Franklin Savings Bank, 207 
Supp. 235, appeared that the depositor, Thomas John Langan, 
was incompetent. The action was brought the committee his 
estate. 

appeared that Langan made deposit $1,000 the defendant 
bank. Subsequently the money was withdrawn upon drafts bearing 
the name the depositor. When these drafts were made, Langan’s 
pass book was presented the bank and entries the moneys paid 
out were made the book. From the evidence appeared that when 
the drafts purporting contain the signature Langan were pre- 
sented, comparison was made with the signature originally made 
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Langan, and, the signature was found correct, the drafts were 
honored and paid. 

When the withdrawals were made, Langan was confined 
insane asylum. time from the date the opening the 
account down the time when the balance was withdrawn did Lan- 
gan ever appear the bank for the purpose withdrawing any 
part the deposit. After the balance had been withdrawn ap- 
peared the bank with his sister and made demand upon the bank 
for the deposit. was then informed that the money had been 
withdrawn. Until this time, the bank did not know that Langan was 
incompetent. 

There was evidence discrepancies between the depositor’s signa- 
ture and the signature the withdrawal drafts. There was also evi- 
dence offered the defendant, which tended show the similarity 
the depositor’s signature and the signature the drafts. The evi- 
dence was submitted the jury, and the jury was required deter- 
mine whether the bank used due and ordinary diligence paying out 
the depositor’s money the drafts when presented. 

The jury concluded that the signature the withdrawal drafts 
was not the signature the depositor, and that the bank did not 
use proper care and diligence paying out the depositor’s funds 
the person presenting the drafts. The defendant bank moved set 
aside verdict for the plaintiff, but the motion was denied the 
ground that since the question decided the jury had been submit- 
ted them under proper charge, the deliberations the jury 
‘should not disturbed the trial court. 

One the grounds which the bank sought escape liability 
was that by-law the bank, printed the passbook issued the 
depesitor, provided that the bank should not liable any de- 
positor for any fraud that might practiced upon any the officers 
the bank, presenting depositor’s book and drawing money 
without the knowledge consent the depositor. holding that 
this by-law did not free the bank from the obligation using ordinary 
and diligence protecting its depositor from fraud the court said: 


by-law, with others, was printed said passbook, and was 
delivered the depositor herein pursuant said by-laws and, was 
one the conditions which this said was opened, but 
has been held Kummel Germania Sav. Bank, 127 488, 492, 
not regarded negotiable its possession proof right 
draw money thereon, and that imports liability bank the 
depositor the moneys entered therein, and agreement repay 
such time and such manner shall direct. Assuming that 
the by-laws. printed the book are binding upon the depositor and 
constitute contract between the parties, still think that the duty 
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devolves upon the officers the bank exercise care and diligence 
order that their depositors may protected from fraud and lar- 
ceny. unfortunate that the defendant obliged 
repay this money twice; but, the question fact reference 
the payment thereof upon the drafts which did not contain the signa- 
ture the depositor and the question whether due and ordinary dili- 
gence had been used the officers the payment said moneys 
had been submitted the jury under proper charge, which 
exception had been taken, and the jury found favor the plain- 
tiff herein, their deliberations should not disturbed the trial 


CHECK GIVEN EXCHANGE FOR CERTIFICATE 
DEPOSIT DEPOSIT WHERE BANK RECEIVES 
FULL PROCEEDS CHECK 


The right indorsee certificate deposit have claim 
for the amount evidenced the certificate allowed deposit pro- 
the bank guaranty fund was involved State rel. 
Attorney General South Fork State Bank Chambers, 200 
Rep. 249, recently decided the Supreme Court Nebraska. 
From the evidence appeared that August 30, 1922, Blake Maher 
gave the South Fork State Bank his check for $6,000 and received 
therefor the certificate deposit question for $6,000 maturing 
two months, and bearing interest the rate per cent. per annum. 
The check was paid full and the bank received the proceeds full. 
Thereafter, the Central National Bank Lincoln, the ordinary 
course business, acquired the certificate indorsement. The bank 
paid full value therefor. 

November 1922, response demand for payment, the 
South issued the Lincoln bank draft third bank 
for $6,050. The draft was protested for nonpayment and was never 
paid. Subsequently, the South Fork bank went into the hands 
receiver, and the Lincoln bank sought the allowance its claim for 
the $6,000 and interest. The receiver defended the ground that 
the certificate amounted loan instead deposit, and that 
was renewal certificates previously issued which were tainted 
fraud. 

The found that the evidence did not support the defense 
that the certificate was renewal fraudulent certificates previously 
issued. The court also found that the transaction connection with 
which the certificate was issued was not loan but deposit within 
the meaning the Bank Guaranty Law and should protected 
such. Consequently, judgment allowing the claim the Lincoln 
bank general claim against the assets the insolvent bank, but 
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not claim against the bank guaranty fund was reversed. hold- 
ing that the certificate represented deposit and not loan, the court 
said 


evidence shows that Maher gave insolvent his check for 
$6,000 and received therefor the certificate deposit question for 
like amount. The check was paid and the bank received the proceeds 
thereof full. The check, therefore, was the equivalent money for 
commercial banking purposes. its face the transaction with Maher 
was ordinary banking which the law sanctions basis for deposit. 
Claimant, for full value the ordinary course business, acquired 
Maher’s interests this certificate deposit and the owner 
the 


BANK’S OBLIGATION PAY DEPOSITOR’S CHECK 

recent decision the Iowa Supreme Court, Bradshaw Stock- 
port Savings Bank, 202 Rep. 80, appeared that the plaintiff, 
Bradshaw, who was employed sell commercial paper for chemical 
company, deposited $1,000 the defendant bank. Later, sold one 
the chemical company’s notes the bank and the time, agreed 
that would allow the $1,000 deposit remain the bank long 
held any the chemical company’s paper. 

Thereafter, check, which the plaintiff drew, was refused the 
bank for want sufficient funds the bank, subject check. ap- 
peared that, the time the presentment the check, the chemical 
company’s note was not held the bank but had been transferred 
customer, bearing the indorsement guaranty the bank. 
this action, was held that Bradshaw was entitled recover the amount 
the deposit. The agreement between Bradshaw and the bank was 
held apply only notes the chemical company actually held 
the bank. ‘‘To construe otherwise,’’ said the court, ‘‘would require 


The Law Bank Checks 


Overdrafts— (Continued) 


Consideration the Decisions Defining the Rights and Liabilities the Bank, 
Its Depositor and Other Parties Connection with Overdraft Checks 


NOTE. This the fourth series articles dealing with 
the Bank Checks. Subsequent articles will take Present- 
ment, Protest, Collection, Certification, Alteration, Forgery, Clear 
ing Houses and other phases this branch the law. 

undertake refer every decision the American Courts deal- 
ing with the subject under discussion. 


24. Right bank apply deposits. 
25. Right bank where overdraft made agent. 


26. Right bank recover from third party receiving proceeds 
overdraft. 


Overdraft depositor having two accounts. 


Effect crediting one depositor overdraft check ae- 
count another depositor. 


Right bank apply deposits. 


bank may apply general deposit, standing the name de- 
positor, the payment debt owing from the depositor the bank. 
Thus, depositor, being indebted his bank overdraft, makes 
deposit his the bank entitled apply the deposit the 
satisfaction the overdraft and refuse pay checks subsequently 
drawn the 


This right the bank apply deposit extinguish reduce 


38. First Nat. Bank City Nat. Bank, 102 Mo. App. 357, Rep. 
489; Park Bank Schneidermeyer, Mo. App. 179; Valley Nat. 
Bank, Mo. App. 144; Commercial Bank Albany Hughes, Wend. 
(N. Y.) 94; Steere Stockyards Nat. Bank, Tex., 266 Rep. 531; Central 
Nat. Bank Conn. Mutual Life Insurance Co., 104 54, Ed. 693. 

Marsh The Oneida Central Bank, Barb. (N. Y.) 298, held that 
the right the bank apply deposit indebtedness the depositor 
the bank available the bank either before after the entry judgment 
the bank’s 

Where depositor overdrawn the bank, and makes deposit, the 
presumption law is, the absence evidence the contrary, that makes 
the deposit payment, far will reach, his debt overdraft the 
bank. Nichols State, Neb. 715; Muench Valley Nat. Bank, Mo. App. 
144. the depositor claims that the money deposited was not general deposit, 
but that the deposit was intended used for special purpose, the burden 
the depositor show that the bank was notified the purpose for 
which the deposit was intended. Nat. Bank City Nat. Bank, 102 Mo. 
App. 357; Rep. 489. 

175 
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indebtedness the depositor the bank, may exercised the latter 
respect the proceeds commercial paper, placed the depositor 
with the bank for collection, well the general 

the depositor does not specify how the deposit applied 
and the bank makes application the deposit, the rule ap- 
plied the case running account, followed, e., that where 
appropriation payment made either party, must applied 
discharge the oldest iteni the 

But where bank has applied funds deposited the treasurer 
corporation account overdraft the corporation, under 
agreement that such funds should applied, the bank cannot there- 
after urge the claim that such funds should have been ap- 
plied against the individual overdrafts such treasurer.*! 

universally conceded that knowledge the part bank that 
deposits made the depositor his own name belong third per- 
son absolutely precludes the bank from applying such funds the in- 
dividual indebtedness the depositor 

Thus, agent, executor, administrator trustee deposits money 
bank account, indicating his fiduciary character, the bank 
hold the deposit against debt owing from the depositor 
personally. such case the bank actually put upon notice that 
the deposit does not belong the 

Where the bank has actual knowledge that least part the 
funds deposited its customer for his account belong third 
party, such knowledge places the bank the burden making inquiry 
the real ownership the fund, and the bank must separate the 
trust funds from the funds belonging its depositor before appropriat- 
ing the deposit pay 

This rule peculiarly applicable where third party makes the de- 
posit the credit, and through error deposits more than the 
amount which owing such third party the bank’s customer. 
Such situation arose Oklahoma case wherein the facts proven 
were follows: 


39. Muench Valley Nat. Bank, Mo. App. 144. 


40. Grant County Deposit Bank Points, Ky. Law. Rep. 105; 
Rep. 662. 


41. Van Buren Co. Savings Bank Sterling Woolen Mills Co., 125 Iowa 
645; 101 Rep. 477. 


42. Davis Panhandle Nat. Bank, Tex., Rep. 926. See annotation, 

Where bank has such knowledge immaterial that descriptive words 
indicating the trust, were added the name the depositor, his account with 
the bank. Steere Stockyards Nat. Bank, Tex., 256 Rep. 586; 
266 Rep. 531. 


43. Central National Bank Conn. Mutual Life Insurance Co., 104 


44. Steere Stockyards Nat. Bank, Tex., 256 Rep. 586; affirmed, 266 
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depositor the defendant bank Altus, Okla., was engaged 
the grain business the same place. the course his business 
shipped grain grain company Kansas City. 
when the grain company owed him sum money, wrote the com- 
pany asking that they deposit the amount due him the the 
defendant bank certain Kansas City bank. 

His object doing this was that had borrowed money from the 
bank and the method payment suggested him would 
save him couple days’ interest. Through mistake the grain com- 
pany deposited $2,300 more than was actually due. When the mistake 
was discovered the grain company drew the depositor, but the de- 
fendant bank refused allow the depositor draw pay the 
draft, the reason being that the depositor’s account was heavily over- 
drawn. The grain company sued the defendant bank for the amount 
the overpayment. was held that the bank had right apply this 
money the depositor’s overdraft and that the grain company could 

the other hand, held most jurisdictions that where de- 
posit made the name the-depositor, and the bank has neither 
actual knowledge nor notice facts sufficient put upon inquiry 
that the money some other person, the bank will permitted 
apply the deposit the depositor’s 

There are, however, some decisions which are not harmony with 
this view the matter these cases treat the question the bank having 
notice importance and hold that the bank has right ap- 
propriate the deposit, the circumstances under discussion, even 
though the bank without notice the ownership equity 

But bank has right apply securities, time deposits, for 
special agreement with its depositor permitting 


25. Rights bank where overdraft made agent. 
Where account overdrawn the depositor’s agent, the right 


Moffatt Grain Co. Citizens State Bank, Mo. App. 219 Rep. 104. 


46. Smith Des Moines Nat. Bank, 107 Iowa 620, Rep. 238; 
School District First Nat. Bank, 102 Mass. 174; Wood Boylston Nat. Bank, 
129 Mass. 358. 

has appeared some the decided cases that the bank had 
agreement with its depositor, permitting the bank apply deposits account 
the depositor’s indebtedness. view the fact that the depositor’s consent 
not required, order that the bank may exercise its rights apply such deposit, 
the depositor’s consent, seems, would not determining factor the deci- 
sion similar cases. Hutchinson Manhattan Co., 150 250, 
Rep. 775; Hatch Fourth Nat. Bank, 147 184, Rep. 403. 


47. Cady South Omaha Nat. Bank, Neb. 756; Rep. 906; 
Burtnett First Nat. Bank, Mich. 630. 


48. Fricke’s Will, 122 Mise. (N. Y.) 427, 202 Supp. 906. See 
also Hanover Nat. Bank Suddath, 215 110, Sup. Ct. Rep. 58. 
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the bank recover from the depositor depends upon the 
Mere authority agent draw checks against his principal’s account 


does not authorize him overdraw and, consequently, does over- 


draw, the principal not liable the bank the absence special 

Thus where agent, acting without authority, opened account 
his principal’s name and overdrew the account, was held that the 
principal was not liable the bank for the amount the overdraft, al- 
though the money was paid the agent the principal settlement 
his 

So, also, where agent for insurance company opened account 
his own name, followed the designation and was per- 
mitted the plaintiff bank make large overdrafts, the proceeds 
which the agent remitted his principal order adjust his account 
with the principal, was held that the overdraft was that the agent 
and not the insurance company. The bank, therefore, was not per- 
mitted recover against the principal, even though the insurance com- 
pany had received the funds overdrawn the 

But facts appear which permit the inference that the depositor 
has ratified the agent’s unauthorized special 
are shown which constitute estoppel deny the agent’s authority, 
the bank can recover from its depositor the amount 

New York which the plaintiff bank sought recover 
from the defendant for overdraft his account the courts stated 
the facts follows: ‘‘It appears that the overdraft arose from the fact 
that the defendant left the city, and upon his departure gave his book- 
keeper number checks, signed him blank, order provide 
funds for use his business. His bookkeeper locked the checks 
drawer the safe. One the defendant’s employees knew where the 
key was hidden, abstracted blank check, and filled the blank that 
apparently became complete instrument payable bearer for the 
sum deciding that the bank was entitled recover the 
amount the overdraft the court said: 


49. Long Bell Lumber Co. First Nat. Bank, Fed. Rep. (2d) 127; Union 
Bank Mott, Barb. (N. Y.) 180; Merchants’ Nat. Bank Nichols Shep- 
ard Co., 223 Ill. 41, Rep. 38; Faulkner Bank Italy, Cal., 231 
Rep. 380; Town East Hartford American Nat. Bank, Conn. 539. 


50. Case Hammond Packing Co., 105 Mo. App. 168, Rep. 732. 
the opinion was said: “If money due principal from his agent ob- 
tained such agent the unauthorized use his principal’s name, and paid 
over the principal, who receives good faith, without notice, not 
liable the party from whom the agent got the money. The fact that keeps 
the money after being informed how the agent obtained not rati- 
fication.” 


51. Central Nat. Bank Royal Insurance Co., 103 783. 


52. Union Gold Mining Co. Rocky Mt. Nat. Bank, Colo. 248; Pittsburg 
First Nat. Bank, 230 Pa. 176; Atl. Rep. 406. 


53. Union Gold Mining Co. Rocky Mt. Nat. Bank, Colo. 248. 
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this depositor has signed blank check, and has made 
possible for person obtaining the check not only tamper 
with it, but has facilitated, not invited, the forgery which was actually 
successfully completed. one sense may not have been negligent. 
possible that even careful man might willing assume the 
risk theft; but owed duty the bank put his signature upon 
blank check only for the purpose directing pay out the money, 
and, however, slight the risk, the depositor the person who has assumed 
it. The bank could not discover the forgery any possible way, be- 
cause his act had rendered such discovery practically impossible, and 
virtue his contractual relation the bank now bound 
pay back the bank the money which has paid 

South Carolina was intimated the court that 
continually allows his overdraw his account, the bank 
entitled assume that such acts are authorized and may hold the 

bank which knowingly participates with the depositor’s agent 
the misappropriation the depositor’s funds and aids such agent 
concealing his shortage permitting him overdraw the account and 
issuing him exhibited his principal, showing that 
there remains deposit with the bank the amount falsely stated 
such certificate, becomes liable the depositor for the loss thereby 


26. Right bank recover from third party receiving proceeds 
overdraft. 


general rule may asserted that most jurisdictions, where 
drawee bank pays check the ordinary course business one 
who has received and presents good faith, the bank will not per- 
mitted recover the money paid, although the depositor’s account 
may overdrawn the payment. 

Sometimes bank pays such check, with full knowledge that the 
payment will overdraw the customer’s account merely accommoda- 
tion its depositor. such the reason for the rule above stated 
not far seek. Such transaction the nature loan the cus- 
tomer, and the bank looks him, and one else, repay the amount. 


54. Trust Co. America Conklin, Mise. Rep. 119 
Supp. 367. 


55. Merchants’ Planters’ Nat. Bank Clifton Mfg. Co., 320, 
Rep. 750. 

Action against corporate official. The treasurer corporation was held not 
liable for the amount overdraft check signed him treasurer the 
name the corporation, where had given prior notice the bank that 
would not responsible for the corporation’s overdrafts. Miller Mickel, 
Colo. 331, Pac. Rep. 240. 


56. Washbon State Bank, Kan. 698; 125 Pac. Rep. 
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Not infrequently, however, the bank does not intend pay over- 
draft and the check paid perhaps the rush business, the 
result error bookkeeping under the erroneous belief that the 
drawn against sufficient funds. Such considerations not 
change the adverted permit recovery the bank from the 
person whom the payment was made. The reasoning the courts 
upon this point may summarized follows: the bank knows, should 
know, and presumed know, the state its with its depositor 
has the right pay the check, reject drawn against in- 
sufficient funds; the bank pays the check finally exercises its option 
pay not pay, and the transaction closed between the parties 
the 

The reasoning which impels the courts deny the right bank 


United States. Security Nat. Bank Old Nat. Bank, 241 Fed. Rep. 

Colorado. First National Bank Devenish, Colo., 229, Rep. 177. 

Kentucky. First Nat. Bank Sidebottom, 147 Ky. 690, 145 Rep. 404. 

Maryland. Manufacturers Nat. Bank Swift, Md. 515; Atl. Rep. 336. 
National Exch. Bank Ginn Co., 114 Md. 181, Atl. Rep. 1026. 

Massachusetts. Boylston Nat. Bank Richardson, 101 Mass. 287. 

New Hampshire. Penacook Sav. Bank Hubbard, 167. 

New Jersey. Liberty Trust Co. Haggerty, Eq. 609; 113 Atl. 
Rep. 596; National Bank New Jersey Berrall, 757, Atl. 
Rep. 189. 

South Carolina. Bank State, Dudley (S. C.) 259. 

Virginia. Citizens’ Bank Schwarzschild Co., 109 Va. 539, 
Rep. 954. 

Washington. Spokane Eastern Trust Co. Huff, Wash. 225, 115 
Pac. Rep. 80. 

the Manufacturers’ Nat. Bank Swift, Md. 515, Atl. Rep. 
336, the said: “It the duty bank know the state its depositor’s 
account and makes mistake this respect must abide the consequences. 
The presentation check demand for payment; paid all the 
rights the payee have been satisfied and not entitled ask any ques- 
tions. would forever destroy the character bank all commercial circles, 
if, when was ready and willing pay check, permitted the holder in- 
quire the drawer had funds there meet it. matter with which 
has concern. the absence fraud the part the holder, the payment 
check bank regarded finality. And the fact that the drawer 
had funds deposit will not give the bank any remedy against the holder.” 

Citizens’ Bank Co., 109 Va. 539, Rep. 954, 
was held that bank which pays coupons out its depositor’s account 
mistaken belief that the depositor’s account sufficient therefor, cannot recover 
the money back. 

Where bank paid checks drawn depositor against items deposited but 
not collected, and the bank was unable make thus leaving the de- 
positor’s account overdrawn, was held, that the bank could not recover the 
amount from the payee whom they were paid. First Nat. Bank Sidebottom, 
147 Ky. 690, 145 Rep. 404. 

Where check was paid ignorance the fact that the drawer was in- 
solvent, the drawer being indebted the bank the time, was held that the 
bank was not entitled recover the money back from the party whom had 
been paid, although the bank would have refused payment had known the 
drawer’s insolvency the time the check was presented. National Exchange 
Bank Ginn, 114 Md. 181, Atl. Rep. 1026. 

the Liberty Trust Company Haggerty, J., 113 Atl. Rep. 596, 
was held that bank recover the amount overdraft checks from 
person who received the money good faith, even though the payment the 
was the result false entries made the bank’s bookkeeper. 
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recover such payments sometimes supplemented other considera- 
tions. Some courts refuse permit recovery the bank the 
ground want privity between the holder the check and the bank; 
others upon the ground that payment this kind not payment 
under mistake fact within the rule that permits recovery such 
cases, but payment attributable negligence and want atten- 
tion the part the bank; and others upon the ground that permit 
bank repudiate such payment would destroy the certainty that 
must pertain commercial transactions this sort such institutions 
are remain useful the business 

Where bank paid such check messenger who, good faith, 
turned the money over the payee, was held that the bank had 
right recovery against the 

one instance the error overpayment was discovered while the 
holder was still the bank’s counter, but was held that title the 
money had passed irrevocably the 

Missouri case appeared that Tygard had been president 
the Bates National Bank before that bank had become insolvent, and 
the same time had acted treasurer the Masonic Home Mis- 
souri. Tygard, after depositing some moneys the Masonic Home 
his overdrew his account the Bates National Bank pay 
certain the Masonic Home which overdrafts were sum 
sufficient replace the funds which had misappropriated treas- 
urer the Masonic Home. The Masonie Home, however, did not know 
the misapplication its funds Tygard. action the receiver 
the Bates National Bank against the Masonic Home was held that the 
receiver could not recover from the Masonic Home the amount the 
bank president’s 

The right the bank recover denied even case where the 
check was paid after banking hours, accommodation the payee, 
ignorance the fact that the drawers had withdrawn their funds 
that 

But English case, where check was paid branch office 
the drawee, was held that the money might recovered from the 
person whom was paid, when was later discovered that the ac- 
count was 

New York and Massachusetts has been held that bank which 
pays overdraft check the clearing house the mistaken belief that 


58. Spokane Eastern Trust Co. Huff, Wash., 115 Rep. 80. 
Penacook Sav. Bank Hubbard, 167. 

Masonic Home, 242 Mo. 138, 145 Rep. 448. 

62. Spokane Eastern Trust Co. Huff, Wash., 115 Pac. Rep. 80. 

63. Woodland Fear, El. (Eng.) 519. 
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the check good, may recover the amount from the bank which the 
payment was made, even though the check not returned within the 
time limited the clearing house rules. must appear, however, that 
the bank which received payment has not altered its position the mean- 
time paying the proceeds over the owner the 

Payment bank customer’s overdraft, drawn payment 
property purchased the customer, give the bank any rights 
against the property.® 

But notwithstanding the general rule which refuses bank the 
right recover the money paid overdraft check has been heid 
that where money fraudulently obtained from bank overdraft 
may followed and reclaimed the hands any person who has 
not received good faith and given value 


27. Overdraft depositor having two accounts. 


Where depositor, who maintains two accounts the same bank, 
overdraws one them, the bank entitled charge the overdraft 
against the other 

very recent case decided New York was held that the bank 
had this right even case where the two accounts were kept dif- 
ferent names. the case referred appeared that Charles Cooper 
had account the defendant bank his own name. also de- 
posited funds another account entitled Cooper-Charles Cooper, 
power attorney,’’ Rose being his daughter. overdrew the account 
his own name and the bank charged the overdraft against the ac- 
count Rose’s name. action against the bank Rose recover 
the balance claimed was held that the bank was justified deducting 
the amount the overdraft from the account her name inasmuch 
her father was the actual owner the 


64. Merchants’ Nat. Bank National Eagle Bank, 101 Mass. 281; Citizens’ 
Central Nat. Bank New Amsterdam Nat. Bank, 128 App. Div. 554, 109 
Supp. 872, affirmed, 112 Supp. 973. 

Clearing Houses. 

Keene Collier, Ky. Mete.) 415, was held that action 
bank recover overdraft payment should commenced the name the 
bank, and not the name the depositor, but was not directly held that the 
bank was entitled recover. 


Emmert Co., Mo. App. 566. 


Bank Merritt, Paige 302; see also Martin 
Morgan, Gow, (Eng.) 123. 


68. Cooper Public Nat. Bank, 208 App. Div. 430; 203 
Supp. 642. 

seems that, although the case Schwartz State Bank, 135 
App. Div. 42, the court the opinion the Appellate Division overruled 
many its old decisions, wherein had been held that bank book was 
almost conclusive between depositor and his bank, the principle that bank 
might even beyond the apparent ownership the deposit show who fact 
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But the several accounts although kept the same name, reality 
belong different persons, and the bank has notice, either actual con- 
structive, such ownership the bank cannot charge overdraft one 
account against the other account. 

decided the United States Supreme Court the facts were, 
brief follows: Dillon was general agent the plaintiff in- 
surance company. opened account with the defendant bank 
which account was designated the bank’s books ‘‘A. Dillon, 
Jr., Gen’l. Dillon also had two other accounts with the bank, one 
his own name and one his wife’s name. Dillon means over- 
drafts the latter accounts became largely indebted the bank. The 
bank sought recoup its loss withholding from the insurance 
pany the funds the account. The insurance company brought 
suit equity against the bank impress trust upon the money 
the ageney account. appeared this suit that the money the 
account belonged the company and that the bank 
had notice, either actual constructive, this fact. The court held that 
the bank should required pay over the money the agency account 
the insurance 

Pennsylvania was held that where bank had notice 
the issue the State certain bonds, and coupons entitling 
the bearer receive the interest accrue the bonds, said bank, 
and the bank under agreement pay such coupons, had received 
deposit funds sufficient pay them, the bank could not refuse payment 
the coupons because the state had overdrawn another account kept 
with the bank and was thus indebted the 


28. Effect crediting one depositor overdraft check ac- 
count another depositor. 


many instances seems the practice banks, when one 
positor offers for deposit check drawn the same bank another 
depositor, eredit the amount the check the depositing customer’s 
pass book, and ascertain afterwards whether not the check drawn 
against sufficient funds. cases this kind held the weight 
authority that, where the deposit made good faith, and credit 
duly given, the bank cannot afterwards revoke the credit, upon dis- 
covering the check overdraft. 

other words the rule that where the holder check deposits 


the real owner was, was not touched on. The Schwartz case, therefore, left un- 
touched number old decisions which their faces seemed hold that, where 
bank issued pass book certain name, was estopped thereafter from 
showing that the deposit fact belonged someone other than the person 
whose name the bank book was issued. 


69. Central Nat. Bank Conn. Mutual Life Ins. Co., 104 54. 
70. Bank the Macalester, Pa. St. Rep. 475. 
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his account the bank which drawn and the bank gives him 
credit for the amount, the bank cannot, upon thereafter discovering that 
the check overdraft, charge the amount back against the depositor’s 
account. The bank required know whether the check drawn 


against sufficient funds and the credit given cannot subsequently re- 

The rule stated applies well where the deposit made mail 
where made the depositor the bank. 

Arizona case the evidence was that depositor mailed his 
bank, for credit his account, check for $3,567.50 drawn the bank 
another depositor. The bank gave the usual manner its 
books and acknowledged receipt the check mail. Later was 
discovered that the check was overdraft and the bank took steps 
revoke the credit. action the depositor against the bank was 
held that could not revoke the credit but was liable the depositor 
for the amount the 

These decisions take the view that there difference, such 
case, between requesting payment the check money and requesting 
payment transfer the credit the holder. either event the 
bank has the option receive reject the check upon presentment, 
receive upon such conditions may agreed upon. pays 
the check cash bona fide holder, the transaction closed far 
the holder concerned; the bank cannot recover the money back 
from him. And the same true credits his account with the amount 
the check; there final payment which cannot 


71. United States. First Nat. Bank Burkhardt, 100 686, Ed. 
766; American Nat. Bank Miller, 185 Fed. Rep. 338, Aff’d., 229 517; 
Montgomery County Cochran, 126 Fed. Rep. 456. 

Alabama. City National Bank Burns, Ala. 267. 

Arkansas. Arkansas Trust Banking Company Bishop, 119 Ark. 373, 
178 Rep. 422; Rogers Commission Co. Farmers Bank, 100 Ark. 357, 140 

American Exchange Nat. Bank Gregg, 138 Ill. 596, 
Rep. 839. 

First National Bank Mammoth Blue Gem Coal Company, 194 
Ky. 580, 240 Rep. 78. 

Nebraska. Patterson First Nat. Bank, Neb. 384, 102 Rep. 765. 

New Jersey. Titus Nat. Bank, Law 588. 

New York. Pratt Foote, 463; Consolidated Nat. Bank First 
Nat. Bank, 129 App. Div. 538, 114 Supp. 308; Oddie National 
City Bank, 735. 

Ohio. Paige Springfield Nat. Bank, Ohio App. 196, Ohio 53; 

Pennsylvania. Bryan First Nat. Bank, 205 Pa. Atl. Rep. 480; see 
also Johnson Parker Sav. Bank, 101 Pa. 597. 

Texas. Hubbard Pettey, Tex. Civ. App. 453, Rep. 509. 
Washington. Oregon Iron Steel Co. Kelso State Bank, Wash., 224 

ep. 569. 

England. Kilsby Williams, (Eng.) 815. 


72. Cohen First Nat. Bank, Ariz. 394, 198 Rep. 122. 


73. Oddie National City Bank, 735, the court said: “The 
legal effect the transaction was precisely the same though the money had 
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The holder, however, must act good faith order entitled 
retain the benefit which the law accords him upon depositing check 
his the drawee bank. Thus, has been held that, where the 
holder check deposited the drawee bank, knowing that the 
drawer had funds there meet it, the the check the 
holder did not constitute payment the check and the depositor could 
not recover the amount from the 

There seems however, where the overdraft check 
deposited branch office the drawee bank. has been held 
New York, for instance, that where the payee check indorses 
another who deposits branch office the drawee, and the check 
the pass book and marked paid, but subsequently returned 
because funds, the payee has cause action against the 

The contrary conclusion has been reached, however, Ohio de- 
cision, where appeared that the plaintiff deposited his credit one 
the defendant bank’s branches check drawn another branch. 
the following day, the drawer filed petition bankruptcy and the bank 
charged the amount the check back the plaintiff’s account. was 
held that the bank was liable the plaintiff for the amount the 


been first paid the plaintiffs, and then deposited. When check presented 
bank for deposit, drawn directly upon itself, the same though pay- 
ment any other form was demanded. the right the bank reject it, 
463, but such check and pays it, either delivering the 
giving the party for it, the transaction closed between the 
bank and such party, provided the paper genuine. the case deposit the 
bank becomes once the debtor the depositor, and the title the deposit 
passes the bank. The bank has always the means knowing the state the 
account the drawer, and elects pay the paper, voluntarily takes upon 
itself the risk securing out the drawer’s account, otherwise.” 

Colorado ease, appeared that the plaintiff deposited two checks aggre- 
gating $2,500 the defendant bank. The checks were drawn the defendant 
another depositor and proved uncollectible because they had been drawn 
against uncollected check which payment was subsequently stopped. was 
held that the defendant was entitled revoke the which gave the plain- 
tiff the time making his $2,500 deposit. Snyder Hamilton National Bank, 
Colo. 24, 177 Rep. 1069. 


74. Peterson Union Nat. Bank, Pa. 206. 


75. Balsam Mutual Trust Co., Mise. (N. Y.) 465, 
Supp. 325. 

Where bank receives deposit check drawn one its branches, 
may charge the amount back the depositor upon finding out that the drawer 
the check had died before was deposited. the depositor has drawn against 
the check the meantime, thereby overdrawing his the bank may re- 
cover the amount the overdraft. Chrzanowska Corn Exchange Bank, 173 
App. Div. 285, 159 Supp. 385. 


75a. Petrie Garfield Savings Bank, Ohio App. 266, Ohio 233. 
Here the court said: 

“Tf (the check) had been drawn another bank might claimed that 
the check was taken for The mere fact that the check was deposited 
one the branch banks the defendant company makes less check 
drawn the defendant bank, and, whatever the practice may have been may 
with reference putting through the clearing house checks deposited the 
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The general rule stated has not been followed California. that 
jurisdiction held that, when check the same bank presented 
depositor for credit, and noted his pass book, there pre- 
sumption that the check was received cash otherwise than for col- 
this jurisdiction held that the bank has until the close 
banking hours the day deposit which ascertain whether the 
check drawn against sufficient funds.** 

course, bank, receiving for deposit check drawn upon itself, 
may expressly stipulate that payment shall deferred for reasonable 
time, until the bank can ascertain whether the check good; there 
custom that effect, among banks, the custom binding upon the 
depositor, provided has knowledge 


branch banks, hold matter law that the deposit this check one 
the branch banks the defendant company was the equivalent depositing 
the defendant’s main bank, and that was payment said check 
when Petrie’s (plaintiff’s) account with the amount this check.” 


76. National Gold Bank MacDonald, Cal. 64. 


77. Ocean Park Bank Rogers, Cal. App. 678, Pac. Rep. 879. 

California case, Utah Construction Co. Western Ry. Co., 174 
Cal. 156, 162 Rep. 631, appeared that the plaintiff deposited checks, pay- 
able its order and drawn the defendant, its bank. This bank sent the 
checks the drawee bank, which kept account. The drawee charged 
the checks against the defendant and credited the amount the account the 
plaintiff’s bank. Shortly thereafter the drawee bank failed. was held that 
this transaction constituted payment the checks and that the defendant was 
not liable the plaintiff. While the checks involved were not overdraft checks 
the court cites with approval the decisions from other jurisdictions involving 
overdraft checks and holding contrary the California rule expressed 
the text. 


78. Pollack National Bank Commerce, 168 Mo. App. 368, 151 
Rep. 774. 


Banking Decisions 


this department are published each month all the important decisions the 
Federal and State Courts, involving questions pertaining the 
law banking and negotiable instruments 


LIABILITY BANK PAYING CHECK 
IMPOSTOR 


Bank Italy First Bank Kern, California District Court 
Appeal, 231 Pac. Rep. 


The Bank New South Wales issued draft San 
bank, payable Smith. The draft was stolen from the 
mail and was never received the payee. was presented the 
plaintiff bank person who claimed Smith. The plain- 
tiff refused cash but accepted for collection and gave the im- 
postor receipt which recited that was letter advice only and 
not construed creating any The impostor presented 
this receipt the defendant bank and requested that bank collect 
the proceeds the draft. The defendant forwarded the receipt 
the plaintiff and the latter sent back the defendant bank its 
check, payable the order Smith. The impostor in- 
dorsed the check the name Smith and the defendant collected 
and paid the proceeds him. 

was held that the plaintiff bank was entitled recover the 
amount its cashier’s check. The court intimated that the result 
might have been different the plaintiff bank had delivered its 
cashier’s check the impostor direct instead sending the de- 
fendant bank. that event, liability might have been placed 
the plaintiff bank the theory that intended its check in- 
dorsed and collected the person whom was delivered, ir- 
respective his identity. 


Action the Bank Italy against the First Bank Kern. Judg- 
ment for defendant, and plaintiff appeals. Reversed. 

Louis Ferrari and Richard Fitzpatrick, both San Francisco, for 
appellant. 


Claflin and Claflin Lambert, all Bakersfield, for 


spondent. 


CONREY, recover amount paid the plaintiff 
the defendant its indorsement cashier’s check issued the 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition, 1924) 453. 
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plaintiff, which check was cashed the defendant for impostor who 
forged the indorsement the payee’s name thereon. 

The case was submitted the court below agreed statement 
facts. thus shown, the facts are follows: The Bank New South 
Wales issued its draft drawn the Crocker National Bank San Fran- 
cisco, payable the order Smith. This draft was mailed 
Smith St. Helena, Cal. was stolen from the mail and was never 
received Smith. Thereafter man, unknown plaintiff, presented 
said draft plaintiff Fresno, Cal., where represented himself 
the payee, indorsed thereon the name Smith, and requested 
that plaintiff cash the same. Plaintiff required this man (hereinafter 
called the impostor) identify himself the payee. This failed 
do, and then requested plaintiff receive the draft for collection, and 
stated that payment the draft plaintiff would identify him- 
self the payee thereof. Thereon the plaintiff received the draft for 
and issued the impostor receipt showing that the draft 
had been received plaintiff for collection from the drawee. Plaintiff 
indorsed the draft, and sent the Crocker National Bank, which paid 
the same and remitted the proceeds plaintiff. The receipt issued 
plaintiff the impostor described the draft, and after stating that 
was received for collection for account Mr. Smith, further 
stated 


intended letter advice only, not negotiable, and 
not construed establishing, directly indirectly, any 


Thereafter the impostor presented said receipt the defendant First 
Bank Kern, Bakersfield, and requested that defendant obtain for 
him from the plaintiff the proceeds said draft. Defendant forwarded 
said receipt the plaintiff, and requested plaintiff pay the pro- 
ceeds the draft. Responding this request, the plaintiff issued its 
check, which was (quoting the agreed statement facts) 
the order Smith, being the same person the 
payee said draft hereinbefore mentioned, and payable other 
Smith, other person whomsoever, the sum $846,65, being 
the amount the proceeds said draft, and forwarded the same the 
defendant.’’ The defendant received said cashier’s check and delivered 
the impostor, who indorsed thereon the name the payee thereof, 
wit, Smith. The indorsement the name the payee, 
Smith, upon said draft was forged, and said indorsement was made 
said impostor. The said person whom the defendant delivered said 
eashier’s check, and who indorsed the same, presented said cashier’s 
check the defendant and requested defendant cash the same. 

the time when the impostor presented said receipt the de- 
fendant, the teller the defendant asked him why did not receive 
the amount the draft Fresno. reply made statements (which 
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are contained the agreed statement facts), which satisfied the 
teller that was the identical person named payee the Australian 
draft. When the check was paid the impostor, was paid 
$500 and deposited the balance with defendant com- 
mercial account. Thereafter withdrew substantially all the money. 
After paying the amount this check the impostor, the 
defendant indorsed the check and sent through banking channels 
the plaintiff. The plaintiff, relying the indorsement the defendant, 
and relying the guaranty the defendant the indorsement the 
payee the check, duly paid the amount thereof. Thereafter, upon dis- 
covery that the indorsement the payee was forged, the plaintiff noti- 
fied the defendant thereof, and demanded that the defendant repay the 
total amount the check, and offered return the check the de- 
fendant. Defendant refused, and has not repaid said amount any 
part thereof the plaintiff. Prior the commencement this action 
demand was made upon the plaintiff the Crocker National Bank 
San Francisco and Smith that plaintiff pay them the 


ground that the indorsement the payee said draft was forged and 
was not the indorsement the payee thereof. response such 
mand the plaintiff made the required payment. 

the statement facts, the substance which has been set forth 
herein, the case was submitted the superior court, which rendered 
judgment favor the defendant. From that judgment the plaintiff 
appeals. 

Appellant contends that was not bound pay defendant the 
amount its check forged indorsement the payee’s name; that 
having paid the defendant indorser under the 
stated, entitled recover from the defendant, which its in- 
dorsement guaranteed the genuineness the purported indorsement 
the payee. Respondent, the other hand, contends that for two rea- 
sons not liable the plaintiff: First, because respondent paid the 
check the person that appellant intended should receive 
payment; second, because appellant its own acts and conduct 
estopped from recovering from respondent. 

The first these points answered the statement facts, which 
admits that the check was issued the plaintiff payable the order 
Smith, being the same person the payee the draft ‘‘and payable 

The estoppel contended for respondent based upon the claim 
that issuing its receipt for the draft, and delivering such receipt 
the enabled the impostor deceive the defendant, and 
thereby led the defendant into the justifiable assumption that was au- 
thorized the plaintiff pay the amount the cashier’s check the 
same person who had presented defendant the plaintiff’s receipt. 


amount said draft issued the Bank New South Wales, upon 
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think that there merit this claim. The receipt established 
right whatever. was merely evidence that the draft had been placed 
custody the plaintiff for collection, and that when collected the 
proceeds would payable Smith, the owner thereof. This 
was emphasized the further statement the receipt that was not 
negotiable, and was not construed establishing, directly in- 
directly, any credit. Such receipt letter advice could not give 
any other bank person authority assume that the holder thereof 
was the Smith whose order the draft was payable. That this 
was clearly understood the defendant shown its own conduct 
when questioned the impostor and examined his statements and the 
other evidence which presented (as shown the statement facts), 
before complied with his request that collect from plaintiff the 
proceeds the draft. 

title, Must Bear Loss Between Drawer Who Delivers Check 
Impostor and One Who Cashes Pays Upon Latter’s Indorse- 
This note classifies numerous cases the subject, including 
those discussed counsel their briefs this should ob- 
however, that the case bar the drawer the check 
did not deliver the impostor, but did deliver the defendant. 
The only argument against the plaintiff this respect directed the 
fact that delivered the receipt the impostor. The majority the 
wherein appeared that the check was delivered the drawer 
the impostor have been decided against the drawer the check. 
those cases was held, effect, that under the shown, 
the impostor’s subsequent indorsement the paper the name 
which the payee was designated therein regarded genuine 
indorsement far the rights subsequent parties who deal with the 
paper good faith are dependent thereon. 

But are the opinion that there nothing the conduct the 
plaintiff herein which brings within the theory the rule those 
decisions. Section 3104 the Civil Code California reads follows: 


signature forged made without the authority the 
whose signature purports be, wholly inoperative, and 
enforce payment thereof against any party thereto, can acquired 
through under such signature, unless the party, against whom 
sought enforce such right, precluded from setting the forgery 
want authority.’’ 


877, Am. St. Rep. 850, the court quoted section the Ne- 

gotiable Instruments Act Rhode Island, which identical with our 
Civil Code, section 3104, and said: 
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statute covers this case. Waiving the question 
forgery, about which the cases have cited differ, the signature this 
clearly one ‘made without the authority the person whose 
signature purports be,’ and therefore ‘wholly inoperative.’ 
This being so, the defendant cannot justify its action under it, there 
being evidence any conduct the plaintiff mislead the de- 
fendant and estop his present claim. the case stood, the plain- 
tiff had ordered money paid Haskell. The bank had not paid it. 
The fact that the plaintiff had been imposed upon did not relieve the 
bank from its duty see that the money was paid according order.’’ 


here, since our opinion the issuance the receipt does not 
constitute evidence any conduct the plaintiff sufficient mislead 
the defendant, and since there other evidence conduct plaintiff 
tending mislead the defendant, find the case nothing that can 
estop the plaintiff from relying upon its rights protection against 
payment the check not made according its terms; that say, not 
made upon the order the genuine Smith. 

The judgment reversed. 


BANK PAYING OVERDRAFT CHECK DRAWN 

DEPOSITOR’S AGENT NOT ENTITLED 
RECOVER AMOUNT OVER- 

DRAFT FROM DEPOSITOR 


Long Bell Lumber Co. First National Bank Drumright, United 
States Circuit Court Appeals, Fed. Rep. (2d) 127 


agent the defendant lumber company drew check against 
the defendant’s account the plaintiff bank for $3,823.40, payable 
the defendant and mailed the defendant’s main office. When 
the check reached the plaintiff bank was paid, although the de- 
fendant did not have deposit funds sufficient meet the check. 
the payment the defendant’s account was overdrawn the sum 
$3,500. 

appeared that the bank paid the check pursuant ar- 
rangement with the defendant’s agent whereby the bank was lend 
him $3,500. The agent wished obtain the loan order that 
might able cover certain and settle with his 
principal. Under the arrangement, the agent was give notes 
cover the $3,500 and these notes were signed other parties. 
These parties failed sign the notes, however. The bank, being thus 
deprived security for the $3,500, brought this action recover 
that sum from the defendant company, the ground that the pay- 
ment the check resulted overdraft for which the company 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition, 1924) §939. 
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was responsible. was held that the bank was not entitled re- 
cover for the reason that the payment the check did not con- 
stitute overdraft because was not made the company’s credit 
for its benefit, but was, fact, advancement pay the ageni’s 
debt the defendant, and, although the money was not turned over 
the agent, was paid the defendant pursuance some ar- 
rangement between the agent and the bank, which the defendant 
had knowledge. 


Action the First National Bank Drumright against the Long 
Lumber Company. Judgment for plaintiff and defendant brings 
error. Reversed and remanded. 

Flavel Robertson, Kansas City, Mo. (Frank Wells, Johnston, 
and Lee, all Oklahoma City, Okl., and Jesse Andrews and Carl 
Matz, both Kansas City, Mo., the brief), for plaintiff error. 

Ernest Hughes, Sapulpa, Okl. (Earl Foster and Edwin 
Ellinghausen, both Sapulpa, the brief), for defendant error. 


KENYON, J.—Defendant error, First National Bank Drum- 
right, corporation, brought action the district court Lincoln 
against plaintiff error, Long Bell Lumber Com- 
pany, corporation, which action was removed 
court, recover alleged overdraft arising reason 
certain check drawn one Bowman the agent and manager plain- 
tiff error Drumright, payable plaintiff error, the sum 
$3,823.40, and sent him the main office plaintiff error 
Kansas City, Mo. due course banking the check reached defendant 
error’s bank Drumright and was paid. that time plaintiff 
error had some money deposit said bank, but not sufficient meet 
the check. The bank paid the same full, resulting overdrawing 
the plaintiff error the sum approximately $3,500. 

jury was waived and the case tried the court. opinion was 
filed, which purported contain findings fact upon which the court 
decided that defendant error should recover from plaintiff error 
$3,482.50 and interest from the date the filing the petition, which 
amounted $38.94, making total $3,521.44. While specific findings 
fact usually made not appear the record, are satisfied from 
the language the court its opinion and the judgment that the 
court intended its opinion constitute special findings fact, and 
accept it. The question therefore, presented under the record, whether 
not the conclusion the court was justified the findings fact. 
There were exceptions taken thereto. They stand the same the 
jury. 

the theory plaintiff error that under the findings fact 
was entitled judgment the ground that the transaction was the 
nature loan from the bank Bowman enable him settle with 
his principal. the other hand, defendant error’s theory that 


THE BANKING LAW JOURNAL 193 


the check, payable the principal, was drawn upon its account its 
agent, presented for payment, and the proceeds received it; that the 
advancement was made the principal and not the agent Bowman, 
and constituted ordinary overdraft for which the principal re- 
sponsible. The line therefore clearly drawn. 

The trial court found substance that defendant error bank knew 
the full nature the transaction; that Bowman, manager plaintiff 
error’s company Drumright, Okl., was short funds rendered 
his principal, and that the bank was willing assist him getting 
the necessary money therefor; that tried enter into arrange- 
ment whereby was give notes the bank, signed others, the 
proceeds thereof placed plaintiff error’s account, the sum 
$3,500, cover Bowman’s defaleations, and which would take care 
the check was giving against the account. This significant language 
used the court: ‘‘In substance the transaction was the nature 
loan from the bank Mr. Bowman enable him settle with his 
principal. The bank was have security and means repayment 
itself. other parties were sign the notes aggregating $3,500, 
but they failed it; also, appears that the money was put into 
the bank any event Mr. Bowman make the bank whole. the 
faith all these things, the bank made the remittance take care the 
overdraft, check Exhibit but the bank did not receive what was 
receive. has not received the security which was promised, and has 
therefore lost the amount which advanced and paid the defendant 
for and behalf Mr. 

also said that, the security had been given, amount would 
have been advanced the way loan meet the check which 
Bowman paid his debt his principal, and that, under such 
stances, ‘‘it would ordinary case lending money defaulting 
agent, order that might send his principal, and the principal 
would not concerned all and would not party the trans- 
action. Then the principal would entitled retain the 

The court found that the action could not maintained upon 
overdraft, saying: ‘‘There authority this evidence for such 
overdraft, and indeed the bank had sufficient notice that would not 
depend the right Mr. Bowman overdraw the account the ex- 
tent this Exhibit for The court also decided 
that ‘‘as loan from the bank Bowman the transaction failed,’’ and 
entered judgment for defendant error the theory that plaintiff 
error had received this money from the bank, had given nothing for it, 
and that would retain the same. 

Considering, then, these findings the court, some fact and some 
mixed law and fact, was its general conclusion warranted? course, 
the bank the money plaintiff error upon its 
claimed defendant error, was overdraft and there could 
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recovery back. The trial court found, and think correctly, that 
was not ordinary overdraft. the advancement was the nature 
loan Bowman upon his then the the court 
awarding recovery defendant error was wrong. 

The findings the court, well sustained the evidence, seem 
show that the cashier defendant error bank, one Hayes, discussed 
with plaintiff error’s agent, Bowman, the matter loan him 
$3,500, which Hayes claims did not know was cover Bowman’s 
defaleations, but which was clear must have known was assist 
Mr. Bowman some manner his own personal affairs. Arrangement 
was made for notes given Bowman the bank cover this 
$3,500. Some the parties who were sign the notes sureties did 
so; others did not. Had they signed the notes, his account would have 
been credited with the proceeds thereof. Under such had 
drawn check his principal upon defendant error and the same 
had been paid it, serious contention would made that defendant 
error could recover the amount said check from plaintiff error, 
Bowman the sureties the notes given the bank failed pay them. 

The court found that the bank knew the full nature the transac- 
tion. therefore knew that Bowman had authority make 
overdraft the nature loan, nor borrow using the name his 
principal cover shortage his accounts. The bank knew that the 
check was sent remittance funds supposed the bank and 
belonging plaintiff error. furnished this money Bowman with 
full knowledge all the facts enable him pay his principal. The 
principal did not know these facts, and, had the security been given 
the notes, probably never would have known them. This transaction was 
matter business between Bowman and the defendant error bank, 
not participated plaintiff error. 

substantiating claim that credit was extended 
Bowman the fact that the check was not charged against the lumber 
company for about five weeks. The bank knew Bowman’s shortage, 
knew was trying secure signers for the notes left with the bank, 
and for five weeks acquiesced this situation and did not notify plaintiff 
error, during which time Bowman’s defaleations increased somewhat. 
Under these seems clear that the bank not 
position recover the amount from plaintiff error which had ad- 
the credit Bowman under arrangement with him, 
partially carried out, borrow money and place plaintiff error’s 
account protect the bank against the check question. 

The vital and determinative factor this case, gathered from the 
findings fact the court, that the payment the bank the 
check did not constitute overdraft because was not made the 
principal’s credit for its benefit. was fact, whatever may 
termed, loan advancement pay Bowman’s debt plaintiff 
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and, while the money was not turned over him, was paid 
the principal pursuance some arrangement between Bowman and 
the bank, which had knowledge. 

earnestly contended that the principal cannot accept the benefit 
agent’s acts its behalf and then claim that the agent was acting 
beyond his authority. course, this true; but the act here the 
agent was not behalf the principal. was act behalf him- 
self, and the question principal profiting the act the agent and 
then repudiating his authority not involved. The defendant error 
not entirely innocent party the transaction. kept from plain- 
tiff error the knowledge that possessed situation. 
Plaintiff error was entirely innocent party. might have pro- 
tected itself some extent, least, had the bank notified the 
situation, the evidence shows that the Bowman in- 
creased somewhat during the time the bank was holding off and Bowman 
was trying make 

The trial court found that loan from the bank Bowman the 
transaction failed. This may technically correct, all the sureties 
agreed upon did not sign the notes given the bank. However, the 
time the advancement was made for the purpose paying Bowman’s 
indebtedness his principal, the agreement for the loan existed and the 
advancement was made the bank pursuance said agreement and 
with the expectation that the loan would fully consummated. the 
strength that expectation credit was fact extended Bowman. The 
simple conclusion the whole matter that Mr. Hayes, cashier 
the bank, expecting the consummation the loan, the money 
for the benefit Bowman pay the check question, relying Bow- 
man repay the same. The bank advanced the money its peril. 

our opinion, the conclusion the court rendering judgment 
favor defendant error was erroneous. Under the findings fact, 
judgment should have been rendered favor plaintiff error. The 
judgment reversed, and the case remanded. 


BANK HAS RIGHT SET-OFF AGAINST 
ESCROW DEPOSIT 


Continental National Bank Moore, United States Circuit Court 
Appeals, 299 Fed. Rep. 270 


Julius Magassin, insolvent merchant who was indebted 
the Continental National Bank the sum $32,950, arranged for 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition, 1924) 601. 
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sale his business the price $36,500. was arranged that 
the money paid for the business should held escrow the bank 
until July 20, 1921, when bill sale was given and title was 
passed the buyer. was understood that the fund should 
that date, the bank applied $32,950 the escrow fund 

Magassin’s indebtedness it, and paid the balance $1,100 
Magassin. 

Subsequently, petition was filed against Magas- 
sin, and the trustee brought this action recover from 
the bank the $32,950. contended that the payment the bank 
that amount constituted voidable preference. The bank con- 
tended that the $36,500 deposited with was received the ordinary 
course business and that was entitled set off Magassin’s in- 
debtedness against the deposit. was held that the deposit 
was received trust, and that the funds deposited, the bank 
had right set-off. was further held that since the transfer 
the bankrupt’s funds the bank was made within four months 
prior and time when the bank’s officers knew 
Magassin’s insolvency, the transfer operated preference. Con- 
sequently, decree for the plaintiff was affirmed. 


Suit equity William Moore, Jr., trustee 
Julius Magassin, doing business the Magassin Company 
and the California Woolen Mills, against the Continental National 
Bank. Decree for complainant, and defendant appeals. 


The bankrupt, merchant, became financially embarrassed. was 
indebted the appellant bank the sum $32,950. June 15, 1921, 
went the officers the appellant and asked them look his 
books over. They went his store and went through his books. 
made estimate his stock $65,000 and his bills receivable 
$10,000, and submitted the officers the appellant list his 
liabilities, which were about $19,000. The appellant undertook help 
the bankrupt dispose his business, and finally purchaser was found 
price $36,500. The appellant advised the bankrupt offer his 
ereditors cents the dollar. was arranged that the money paid 
for the business should held escrow the bank until July 20, 
when bill sale was given and title was passed the 
buyer. July the officials the bank advised the bankrupt and 
the purchaser that the sale could not through, because the escrow 
provided that, claims exceeding $30,000 were filed against the escrow, 
sale was But July 20, 1921, the escrow was distributed 
the appellant, drawing cashier’s checks, one which was drawn 
favor the appellant for $32,950; the balance $1,100 was paid 
the bankrupt. Thereafter the Eastern creditors drew the bankrupt 
through the appellant bank for the cents the dollar their 
accounts. The bankrupt paid thereon $800, but the bank refused 
honor pay any the drafts. The petition was there- 
upon filed against the bankrupt. The trustee bankruptey brought 
the court below suit against the appellant recover the amount 
paid voidable preference. The appellant its answer denied 
that the bank knew had reasonable cause believe that the bankrupt 
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was insolvent, that the payment the money would effect 
preference, and set other defenses which will referred here- 
after. Upon the pleadings and the proof the court decreed that the 
trustee recover from the appellant $34,315, with interest and 
costs. From that decree the appeal taken. 


Paul Barksdale D’Orr and Abrahams, both Los Angeles, 


Cal., for appellant. 
Craig and Paul Sampsell, both Los Angeles, Cal., for 


appellee. 


GILBERT, Circuit Judge (after stating the facts above)—The 
evidence makes clear and convincing beyond any doubt that the ap- 
pellant, from and after the time when its officers visited the bankrupt’s 
store and investigated the condition his business, was fully aware 
that was insolvent and that the payment its claims against him 
would effect preference. 

But the appellant sets the defense that the $36,500 deposited 
with was received the ordinary course banking business, 
and that July 20, 1921, there was due and owing from the bank- 
rupt the appellant $31,000, and that the appellant, might 
lawfully do, set off the bankrupt’s indebtedness against its in- 
debtedness the bankrupt, thereby reducing the appellant’s indebt- 
edness the bankrupt the sum $5,500. sufficient, answer 
this contention, point the fact that the $36,500 held the 
bank was not received the ordinary course business between the 
bank and the bankrupt. was the deposit third party, and 
was received trust. was deposited with instructions pay the 
same the order the bankrupt upon receipt the depositor the 
bill sale the bankrupt’s property, but with the following condi- 
tion: 
attachment suit bankruptey proceedings filed, 
claims aggregating more than $36,500 filed with you against the said 
Magassin, prior July 20, 1921, the foregoing sum $36,500, 


The money deposited and the debt due from the bankrupt 
the bank were not the nature ‘‘mutual and 
within the meaning section 68a the Act. (Comp. St. 
9652). The right set-off attaches upon the moneys customer 
deposited with bank ‘‘in the usual course business for advances 
which are supposed made Michie, Banks and 
Banking, 134. the fund which represented the proceeds 
the bankrupt’s business, the relation between the appellant and the 
bankrupt was not that banker and depositor, but that bailee and 
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bailor. The statute California (Civil Code, 3054) relied upon 
the appellant but expressive the law merchant, and does not af- 
fect the situation. the funds placed the control the 
bank well settled that there was right set-off. 
Hopkins, 104 303, Ed. 769; Alvord Ryan, 212 Fed. 
83, 128 539; Lehigh Valley Coal Sales Co. Maguire, 251 
Fed. 581, 163 575; First Nat. Bank Harper, 254 Fed. 641, 

All the elements voidable preference are found here. There 
was transfer the appellant the bankrupt’s money. transfer 
includes every method parting with property payment. Bank- 
ruptey Act, §1, subd. (Comp. St. 9585). order make 
immaterial what form the payment made, whether 
Ed. 685; Bank Ernst., 231 60, Sup. Ct. 22, 
Ed. 121; The Leader (D. C.) 190 Fed. 624. 
was accomplished the appellant’s check. was done 
within four months prior bankruptcy. the time the transfer 
the bankrupt was hopelessly insolvent. The transfer operated 
preference, whereby the bank would enabled obtain greater 
percentage its debt than other creditors the same class would re- 
ceive. The appellant and its officers, not only had reasonable cause 
believe, but they had positive knowledge, that the enforcement the 
transfer would effect preference. 

The decree affirmed. 


BANK ENTITLED RECOVER MONEY PAID 
FOR UNPAID DRAFT SPITE DELAY 
BRINGING SUIT 


Bank United States National City Bank New York, New York 
Supreme Court, 206 Supp. 428 


The Bank United States brought action against the National 
City Bank recover from the latter money paid for draft 
Russian bank. appeared that September, 1917, the plain- 
paid the defendant $10,500, and the defendant delivered its draft 
for 50,000 rubles bank November, 1917, the 
plaintiff learned that the draft had not been paid. was then ar- 
ranged that the defendant should stop payment the draft and, 
the plaintiff claimed, the defendant agreed transmit cable 
transfer bank Petrograd the sum equivalent 50,000 rubles. 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition, 1924) 416. 
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The defendant claimed that its agreement was not transmit the 
money, but merely its correspondent, requesting make 
payment. The money was never paid the Petrograd bank. Sub- 
sequently, 27, 1923, the plaintiff notified the defendant 
the non-payment, stated that rescinded the agreement, and de- 
manded the return the money paid the defendant. The de- 
fendant contended that the plaintiff, waiting almost six years 
before attempting rescind the contract, waived its right rescind. 
The court held that the plaintiff had the right proceed against 
the defendant any time within the period allowed the statute 
limitations, and that the delay did not deprive 
the right recover. motion the plaintiff for summary judg- 
ment was granted. 


Action the Bank United States against the National City Bank 
New York. plaintiff’s motion for judgment the pleadings, 
under Rules Civil Practice, rule 113. Motion granted. 

Guthrie, Jerome, Rand Kresel, New York City, for plaintiff. 

Shearman Sterling, New York City, for defendant. 


BIJUR, J.—This motion plaintiff for judgment under rule 
113. opinion, nothing but question law involved, upon 
the affidavits find issue fact presented. 

Plaintiff, about September 1917, paid defendant some $10,- 
500, for which the defendant delivered its draft for 50,000 Russian 
rubles bank Moscow. about November 1917, the 
plaintiff, learning that the draft had not been paid Moscow (for 
reasons which are not adverted either party, and may therefore 
disregarded), made the following arrangement with the defendant: 
That the latter should stop payment the draft; that the plaintiff 
would indemnify the defendant for any loss reason the same be- 
ing outstanding, and (as plaintiff claims) transmit forthwith 
transfer bank Petrograd the equivalent sum 50,000 
Russian rubles. Defendant claims that the agreement its part was 
not transmit the money, but merely cable its correspondent, re- 
questing make the payment. shall point out, not think 
that plaintiff’s cause action affected the adoption either 
version the alleged agreement. The rubles were not paid the 
bank Petrograd, and October 27, 1923, plaintiff notified the de- 
fendant the non-payment, adding: 


hereby rescind said agreement and demand that the amounts 
paid returned, together with interest,’’ ete. 


for the restitution the money originally paid the de- 
fendant that plaintiff now sues. 

not agree with defendant’s contention that its affidavits raise 
issue the non-payment the rubles Petrograd. The non- 
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payment seems clearly established plaintiff, and defendant 
has nothing say regard thereto, further than that receiving 
further advices might discover that the amount had been paid, and 
that owing events Russia quite natural that there would 
difficulty ascertaining the facts. Such vague suggestions present 
triable issue. 

Defendant’s more serious, and, understand it, chief, contention, 
that its denial that plaintiff rescinded the contract raises material 
issue. This refers the fact that the attempt rescind was not made 
until nearly six years after the contract, and defendant’s counsel cites 
Gravenhorst Zimmerman, 236 22, 38, 766, 772 (27 
1465), authority for the proposition that the right was thus 
waived, quoting the language the court: 

the one person may argue that matter 


law the assignor abandoned and lost the benefit his rescission another 
might think that such abandonment was question fact for the 


This, however, was said commenting upon the course the 
plaintiff that case, who had apparently taken various and perhaps 
varying positions regard the transaction, and written number 
communications designed express its attitude. such situa- 
tion presented the present case. Defendant, however, sub- 
stance contends that the right party rescind contract must 
exercised without unreasonable delay, again citing the Gravenhorst 
Case and Taylor Goelet, 208 253, 101 867, Ann. Cas. 
1914D, 284. think quite evident that the defendant has miscon- 
ceived the nature the present action and the application thereto 
the cases cited. The subject rescission contract and the subse- 
quent rights and obligations the respective parties has been the sub- 
ject much recent consideration the courts and text-writers. The 
action before would ordinarily called one for money had and 
received. arises because defendant, having received full payment 
from plaintiff for defendant’s stipulation perform certain act, 
has wholly failed perform it. said, without due regard the 
full significance the word, that plaintiff may either sue for damages 
for breach contract the agreement and recover back the 
consideration paid. The use the word such 
however, has been severely criticized, and has undoubtedly led serious 
misunderstanding. 

True rescission which results the contract 
obligation initio (Henderson Case, infra), true, remedy 
which must promptly availed party appropriate case 
soon becomes aware the facts entitling him thereto. Hen- 
nessy Bacon, 137 78, Ct. 17, Ed. 605; Grymes 
Sanders, 55, Ed. 798. These are generally cases fraud, 
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which the party rescinding has received the whole large part 
the property involved, and not only must notice election given, 
but must accompanied its corollary, e., return the benefits 
received. The reason for such prompt election and tender given 
Swayne, J., the Grymes Case, supra. 


[the rescinding party] not permitted play fast and 
loose. These remarks are peculiarly applicable speculative 
property, which liable large and constant fluctuations 


The principle based the consideration natural justice that, 
while the defrauded party shall protected against loss and restored 
his status quo, the one who commits the wrong shall not made 
the subject new and unwarranted speculation, nor punished be- 
yond the necessity making the one defrauded whole. 

breach contract, however, pointed out Wood- 
ward his work Quasi Contracts (1913, 260-267), the action 
for money had and received not based upon true rescission, but 
merely alternative remedy action for damages, quite similar 
the like alternative remedy case certain torts (section 270). 
originated the gradual conviction the courts that justice de- 
manded that awarded. Indeed, Professor Woodward does not 
consider the action properly included within the field quasi con- 
tracts. Sections 260, 261. Woodward says (section 270) 


use the word ‘rescission’ this connection unfortunate 
and confusing. What the term really means, when used with 
reference the right restitution, that, upon the repudiation 
breach contract, the injured party may elect dis- 
regard his contract and demand restitution value for what 
has 


‘ 


The cause action for ‘‘money had and arises immedi- 
ately upon the breach. The injured party entitled pursue either 
remedy within the time allowed the statute limitations. Wood- 
ward (section 267) cites authority for this proposition Finch Par- 
ker, Professor Williston, section 1469 his work 
Contracts, says: 


seems reason why plaintiff who has paid sum 
money for the defendant’s promise give him horse may not, after 
breach his promise the defendant, wait any period short that 
fixed the statute limitations before deciding whether sue for 
the value the horse for the recovery the price.’’ 


The suit itself sufficient demand. Raymond Bearnard, 
274, 

Even the view the character the action taken the text- 
writers quoted were not correct, can see reason for requir- 
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ing any notice the part the plaintiff earlier than during the term 
the statutory period limitations. Our courts, Trainor Co. 
Amsinck Co., Inc., 236 392, 140 931, and Henderson 
583, have placed marked stop upon the tendency treat defaulter 
contract with great tenderness, and place upon the innocent 
party great burden notification almost cause reversal 
the correct moral position the parties. still remains true that, 
where the innocent party has received benefits under contract, 
should return them, disaffirms the obligation the agreement; 
also that where, his license proceed with the work upon his prop- 
erty similar steps, has led the party default into the belief 
that the contract was being kept alive, and such party has reason 
thereof substantially changed his position his detriment, rescission 
should not allowed all, only upon terms which are reasonable 
under the Taylor Goelet, supra. 

self-evident that, unless the election required made 
final and conclusive, juridical importance, and that notice 
thereof would mere idle ceremony; but finality now accorded 
election with marked hesitation, contradistinction the view 
which obtained the time the decision Terry Munger, 121 
last analysis, and the light recent discussion, ‘‘the doctrine 
election really application the doctrine estoppel.’’ Professor 
Corbin, ‘‘Waiver Tort and Suit (1910) Yale Law 
Journal, 221, 239. This also the opinion Professor Woodward 
(section 298) and Professor Williston (section 1469). Schenck 
State Line Telephone Co., 238 308, 312, 144 592, 593, the 
Court Appeals, speaking Cardozo, J., says: 

probable that some element either ratification 


estoppel the root most cases, not all, which election 
remedies once made viewed 


The same view expounded some length Standard Oil Co. 
recognized Prindle Anderson, Wend. 391, 395. 

the present case quite clear that plaintiff has nothing re- 
the contract date defendant had not performed its agree- 
ment. Nothing remained the contract. Plaintiff had received noth- 
ing, and defendant had plaintiff’s money. Plaintiff had nothing upon 
which speculate. The amount recovery his action for damages 
was fixed, and the amount for which defendant was liable him 
way restitution was established beyond possibility change. De- 
fendant could not misled, for knew, was bound know, the 
exact situation with all its possibilities. Having received nothing, plain- 
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tiff has nothing tender back; having done nothing induce aid 
the defendant change its position, not subject any claim es- 
toppel waiver. Whatever application defendant might find cer- 
tain phases Taylor Goelet, supra, is, think, completely disposed 
the more recent interpretation that decision Trainor Co. 
Amsinck Co., supra. 

Defendant’s version its undertaking that did not agree 
deliver the 50,000 rubles Petrograd, claimed plaintiff, but 
merely favor cable its correspondent, requesting that such pay- 
ment made. have said that the cause action was not affected 
this controversy the nature the stipulation. defendant 
agreed make the payment, plaintiff entitled recover upon the 
breach; defendant’s stipulation, contended it, was merely 
render courtesy, there being doubt that the original transaction, 
namely, the purchase the draft, was rescinded, the defendant must 
regarded the position having possession the plaintiff’s 
money, without any agreement reference thereto outstanding and 
plaintiff all the more clearly entitled recover that hypothesis. 
Motion granted. 


PROTEST AND NOTICE HELD NOT WAIVED 
INDORSER 


Nall Hartford, Court Appeals Kentucky, 265 Rep. 813 


This was action the holders certain notes secured 
lien real estate recover from the payee and indorser the 
amount remaining due after the land had been sold and the proceeds 
applied the payment the notes. appeared that the holders 
had failed protest the notes and give notice protest the in- 
dorser. The plaintiffs contended that the defendant, promising 
pay the notes, waived protest and notice protest. The only 
evidence such promise was the effect that the defendant told 
the makers the notes, after they had been negotiated but before any 
them had become due, that would take the land back and pay 
off the notes could raise the money. was held that this was 
insufficient constitute waiver protest and notice, and con- 
sequently, the plaintiffs were not entitled recover. judgment 
for the defendant was affirmed. 


Action Nall and others against Hartford and others. 
Judgment for defendants, and plaintiffs appeal. Affirmed. 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition, 1924) 1106. 


THE BANKING LAW JOURNAL 


204 


Anderson, Owensboro, for appellants. 
Birkhead, Owensboro, for appellees. 


CLARKE, are holders, due course, nine ne- 
gotiable promissory notes, secured lien real estate. Appellee 
Hartford the payee each the notes, and indorser thereof. 
The first note became due March 1921, and not having been paid 
the makers, appellants, under precipitation clause contained each 
note, sued the makers and recovered judgments against them for the 
aggregate all the notes, and had the land sold satisfaction thereof. 
This left total about $1,750 due appellants, and executions these 
judgments against the makers the notes were returned, property 
found.’’ Although they had failed protest the notes and give notice 
thereof the indorser, they then instituted this action equity re- 
cover him the unpaid balance due upon the several notes, and set 
aside several deeds alleged have been made him defraud his 
creditors. 

Waiving any question misjoinder, filed demurrers the 
petition and amendments thereto which were sustained until amend- 
ment was filed alleging promise made the holders July, 1921, as- 
waiver protest and notice. Issue was joined upon this single 
with reference the indorser’s liability for the unpaid portions the 
several notes, and upon trial that issue the chancellor the 
petition was dismissed, and the plaintiffs have appealed. 

testimony whatever was offered sustain the alleged waiver 
protest and notice, but are asked reverse the judgment upon the 
theory that other promises the makers disclosed the evidence con- 
stitute such waiver. Even this evidence, however, our judgment, 
fails establish unequivocal words and acts the indorser showing 
that regarded his liability such absolute and not dependent 
upon the proper presentment for payment and notice the dishonor 
the notes, that ever promised unconditionally assume responsi- 
bility for the payment the notes, that there was any agreement be- 
tween the holders and the indorser the notes before maturity for 
extension time payment thereof, which, proven, would have con- 
stituted waiver demand and notice the indorser, according the 

The most that can said for the evidence that shows the in- 
dorser told the makers the notes, after their negotiation but probably 
before any them became due, that would take the land back and pay 
off the notes could raise the money, which was unable do. 

This, obviously, was not such unequivocal promise conduct 
would constitute waiver, and besides, before stated, was not the 
conduct promise pleaded waiver. 
Wherefore the judgment affirmed. 


THE BANKING LAW JOURNAL 205 


BANK’S CONTRACT GUARANTEEING PUR- 
CHASER COTTON CONSIGNMENT 
AGAINST LOSSES 


Seay Co. Moore, Commission Appeals Texas, 265 
Rep. 376 


The Como State Bank advanced Moore, customer 
who was engaged the purchase and sale spot cotton, money 
with which purchase 300 bales cotton. The bank retained 
its possession the tickets and evidence ownership the bales 
until they were sold Seay Co. consignment. 
The bank then surrendered the tickets and evidence ownership, 
and received from Seay Co. the amount which had advanced 
Moore. This amount was applied the credit Moore’s 
order induce Seay Co. make the consignment agreement 
with Moore, the bank the company against any losses. 
the purchase the cotton consignment. Without 
this agreement, Seay Co. would not have taken the cotton 
consignment and would not have made the advancement the price 
the was held that the act the bank guaranteeing 
Seay Co. against loss was not ultra vires. 


motion for rehearing. Motion denied. 
For original opinion, see 261 1013. 


CHAPMAN, J.—We adhere the holding made the original 
disposition this that the contract between plaintiff, Seay 
and Co., and Moore, was not gambling contract. That issue 
was passed upon the Court Civil Appeals, and that court held 
that said was gambling contract and such holding made 
unnecessary for the Court Appeals pass upon the assign- 
ments error made defendant Como State Bank, but under our 
holding the defendant Como State Bank entitled have its assign- 
ments passed upon. The defendant Como State Bank guaranteed the 
performance Moore’s part the contract mentioned our original 
opinion, 261 1013, and these are the pleadings and facts with 
reference the guaranty made the bank: 

Plaintiff pleaded that Moore was engaged the purchase and 
sale spot and was customer the Como State Bank, and 
ihe bank advanced Moore money with which purchase cotton, 
and that the bank retained the cotton tickets and evidence owner- 
ship the cotton purchased Moore until satisfactory sales the 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition, 1924) 113. 
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cotton were made, when would surrender the tickets and evidence 
ownership the purchaser, and receive the money therefor, and 
apply the proceeds such sales the credit the account Moore, 
and that pursuance said arrangement and agreement the bank 
loaned and advanced Moore the money with which purchase the 
300 bales cotton involved this suit; that the bank retained 
its possession the tickets and evidence ownership for said 300 bales 
cotton until they were sold the plaintiff consignment, which 
time surrendered the said tickets and evidence ownership, and 
received the money from plaintiff advanced said cotton, and 
applied the same the the account said Moore, and that 
the date the consignment said 300 bales cotton Moore was 
indebted the bank large amounts, and that the bank was desirous 
having the indebtedness reduced, and this end was anxious 
have Moore arrange satisfactory sale the 300 bales cotton, and 
that order induce the plaintiff make the consignment agree- 
ment with Moore, that the said bank might receive the money 
apply the Moore’s account, the bank, acting and 
through its officers and agents, for the consideration herein mentioned, 
executed its several instruments writing, guaranteeing the plain- 
tiff against any losses account the purchase consignment 
plaintiff from said Moore the 300 bales cotton, and that plain- 
tiff reason said guaranty was induced purchase said cotton 
consignment, and make the advancements the price the 
which said amounts were received said bank and applied 
the the account the said Moore; that all the 
transactions the plaintiff and the bank, plaintiff dealt with the 
said bank the utmost good faith, and that, the cashier 
had authority act for the bank such matters, plaintiff was 
without notice such fact, and that the acts done the said cashier 
were clearly within the apparent scope his authority. 

The trial court found all these allegations true, and 
addition found that the date the sale the the defendant 
Moore had resources and assets except the cotton that had 


purchased with the money the Como State Bank, and other 


subject execution, and also found that the bank. was directly 
the sale the cotton plaintiff and that the bank received 


all the benefits the contract between Seay Co. and Moore 


that received all the money advanced plaintiff the 300 bales 
cotton and applied the same the indebtedness due the de- 
fendant Moore; that the plaintiff Seay Co. would not have advanced 
the money Moore except for the guaranty the bank. All the 
assignments error the Como State Bank the Court Civil 
Appeals some form raise the question that the act the bank 
guaranteeing Moore’s part the contract was ultra vires. 


THE BANKING LAW JOURNAL 207 

The Supreme Court the United States Merchants’ Bank 
State Bank, Wall. 604, Ed. 1008, speaking one branch 
the subject ultra vires raised the pleadings and facts this 
made this observation: 


‘‘Those dealing with bank good faith have right presume 
integrity the part its officers, when acting within the apparent 
sphere their duties, and the bank bound 


And the Supreme Court Texas the same subject Bank 
Martin, Tex., 648, 509, Am. St. Rep. 632, made this 


And when bank opens its doors for business with the 
and places officers charge, persons dealing with them good faith, 
and without any notice any want authority such officer, and the 
act done the apparent scope the officer’s authority, whether 
the officer was actually clothed with such authority not, the party 
dealing would protected.’’ 


Our Supreme Court Gaston Ayres Campbell Co., 104 
Tex. 583, 140 773, another phase this question, uses this 
language: 

such indorsement has been apparently made for the 
benefit the corporation, and has been fact made partly for its own 
benefit and partly for the accommodation another, and the corpora- 
tion has received and retained the benefits the indorsement, the con- 
tract not void, because defense for private corporation 
against the enforcement executed contract whose benefits holds 
that, while its execution was within the general scope its powers, 
involved excessive exercise one them. While such corporation 
retains the benefits such contract, silently affirms, and must not 
permitted deny its 


And the same court, Bond al. Terrell Cotton Woolen Manu- 
facturing Co., Tex. 311, 692, uses this expression: 


seems now settled, the great weight authority, that 
where there question contract between corporation and another 
party, and the contract has been performed the other party, and the 
corporation has received the benefit the contract, will not per- 


mitted plead that, entering into the contract, exceeded its 
chartered 


And the same holding again made the same court, Texas 
Western Ry. Co. Gentry, Tex. 632, 102: 


are some decisions which hold that contract corpora- 
tion ultra vires wholly void, and cannot either 
against it; but the contract within the general scope the cor- 
porate authority, and the prohibition merely against the mode its 
execution, valid against the corporation who has received its 
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benefits, favor party who has fully complied with the obligations. 
his part.’’ 


Our Courts Civil Appeals hold against some phase the con- 
tention defendant error Como State Bank each the following 
eases: Harvesting Machine Co. Millett al. (Tex. Civ. 
App.) 80; Cuero Packing Co. Alamo Manufacturing Co. 
(Tex. Civ. App.) 194 492; Bay City Bank Trust Co. Rice- 
Stix Dry Goods Co. (Tex. Civ. App.) 344; First National Bank 
Greenville Greenville Oil Gas Co., Tex. Civ. App. 645, 
828; Paso Bank Trust Co. First State Bank Eustis (Tex. 
Civ. App.) 202 522. 

Under the pleadings and facts and law above set out, think 
clearly appears that the doctrine ultra vires does not apply this 
ease that further discussion unnecessary. After having considered 
the assignments error raised the defendant error Como State 
Bank the Court Civil Appeals, and being the opinion that the 
same disposition should made the case was made our original 
opinion, recommend that the motion for rehearing denied. 


PENALTY AGAINST NATIONAL BANK FOR 
USURY 


Curtis Western Reporting Credit Co., Supreme Court Idaho, 
230 Pac. Rep. 771 


The only penalty which can imposed upon national bank for 
charging receiving usurious interest that imposed 5198 
the United States Revised Statutes, namely, the forfeiture the 
entire amount interest. 


Action Rensselaer Curtis, receiver the Overland National 
Bank, against the Western Reporting Credit Company and another. 
From judgment for plaintiff, defendants appeal. Affirmed. 

Risser, Boise, for appellants. 

Richards Haga, Boise, for respondent. 


WM. LEE, J.—This action was instituted the receiver 
failed bank enforce payment the principal and interest three 
promissory notes. the close all the evidence, the court directed 
verdict for the respondent (plaintiff below) for the principal the 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition, 1924) 1305. 
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notes; and judgment was made and entered favor respondent 
and against appellants for the principal amount the three notes, to- 
gether with attorney’s fee and costs. the outset the trial, the 
parties stipulated that respondent was entitled agreed attorney’s 
fee the event judgment its favor. This appeal from the judg- 
ment and from order overruling motion for new trial. 

appearing that the notes enforce the payment which this 
action was instituted were usurious, the court refused allow the re- 
covery interest. Appellants contend that was error for the court 
allow the recovery either the principal sum, attorney’s fees, costs; 
being their contention that the notes are illegal and void that they 
grew out contract between the defunct bank and appellants, the 
purpose which was violate the law charging usurious rate 
interest. Appellants’ contention without merit. Respondent was 
national banking association. within the exclusive power Con- 
gress determine the penalty exacted national bank for taking, 
receiving, reserving, charging usurious rate interest. Farmers’ 
Schuyler National Bank Gadsden, 191 451, Ct. 129, 
provided (section 5198, Rev. Stat.; Fed. Stat. Ann. [2d 


taking, receiving, reserving, charging rate interest 
greater than allowed [by the statutes this state] 
when knowingly done, shall deemed forfeiture the entire interest 
which the note carries with it, which has been agreed 
paid 


Where the interest has not been paid, Congress has limited the 
penalty for the usurious contracts national banks forfeiture 
the entire interest provided therein. The penalty the fine forfeiture 
imposed for the offense usury. Sanford Kunz, Idaho, 29, 
612. other greater penalty forfeiture could have been imposed 
the trial court. 

Despite their stipulation that respondent was entitled agreed 
sum attorney’s fees the event judgment its favor, appellants, 
upon the authority Fidelity Sav. Ass’n Shea, Idaho, 405, 
1022, that the court erred allowing the attorney’s fees. The 
Shea decision was based statute different from the federal statute 

now and different from the federal statute above quoted, and 
not authority this See, however, American Mortgage Co. Wood- 
Ramsey Thomas, Tex. Civ. App. 431, 259; Union Mort- 
gage, Banking Trust Co. Hagood (C. C.) Fed. 779. 
During the trial appellants sought introduce evidence relating 
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other alleged usurious transactions, but the trial court restricted such 
evidence the notes which were the subject the action. Appellants 
then offered amendment relating the other transactions. There 
was occasion for the admission evidence other usurious transac- 
tions, and the court properly refused the amendment. Even under the 
proposed amendment, other penalty could have been imposed than the 
forfeiture the interest. This was accomplished. Appellants obtained 
the ultimate relief which they were entitled. 
The judgment affirmed. Costs respondent. 


ISSUING CHECK AGAINST FUNDS 


People Williams, California District Court Appeal, 230 Pac. 
Rep. 667 


crime under the California Bad Check Law issue check 
against funds with intent defraud, even though the payee sus- 
tains actual injury because the fact that the check was given 
for existing debt. 


Williams was convicted issuing check without sufficient 
funds deposit pay the same. Defendant appeals. Affirmed. 

George Foote, and Howe, Hibbitt Johnston, all Sacramento, 
for appellant. 

Webb, Atty. Gen., and Chas. Jones, Deputy Atty. Gen., for 
the People. 


PLUMMER, J.—The appellant was convicted the crime issuing 
check without having sufficient funds deposit the drawee bank 
pay the same. The defendant’s motion for new trial having been 
appeals therefrom and from the judgment conviction ren- 
dered herein. 

appears from the transcript that some time prior the issuance 
the check upon which this action based, wit, the month 
August, 1923, the defendant sold one Roy Mast certain royalties 
oil wells Signal Hill, the state California, for which royalties 
Mast paid Williams the sum $2,400. the time the payment 
the said $2,400 Williams agreed deliver Mast the following day 
said royalties the writings, whatever instruments had evidenc- 
ing the same, his right thereto. These royalties were not delivered 
agreed the defendant, and nothing was done relation thereto until 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition, 1924) 953. 
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the month November, when the said Roy Mast, being dissatisfied 
with the non-delivery the royalties, called upon the defendant and de- 
manded the same the return his money. appears that, upon this 
interview, was agreed between the defendant and Mast that the money 
should returned, and the defendant thereupon delivered Mast 
check upon bank Stockton for portion sum. This check 
was returned unpaid account there being insufficient funds the 
bank Stockton meet the same, and thereupon the said Roy Mast 
again called upon the defendant the Thayer Apartments, the city 
Sacramento, and stated the defendant the facts concerning the non- 
payment the check theretofore delivered him the defendant. 
Thereupon the defendant drew and delivered the said Mast check 
drawn the Bank Sacramento for the sum $1,000. This check 
was not paid account insufficient funds, and the basis 
present prosecution. 

the part the appellant, contended that there was con- 
sideration for the execution and delivery the check question, and 
also that the time its execution and delivery the defendant informed 
the said Roy Mast that did not have sufficient funds said bank 
meet the same, but that would deposit sufficient amount cover 
the sum said check within few days. This statement denied 
the witness Mast. also contended the appellant that the said 
Roy Mast suffered loss detriment reason the issuance 
the check; that was not defrauded any particular, and hence, there 
basis for this prosecution, even the check was worthless piece 
paper. There sufficient testimony the transcript show that 
previous transaction had taken place between the defendant and Roy 
Mast, but whether that transaction was fraudulent nature 
the part the defendant does not appear further than may arise 
from the inferences drawn from the agreement, the part Williams, 
repay Mast the sum money which theretofore delivered the 
defendant anticipation the receipt certain royalties. Whatever 
that transaction may have been, does appear that the defendant and 
Mast had agreed the rescission that transaction and the restoration 
the moneys paid the defendant therefor, and was furtherance 
this agreement and understanding that the checks just referred 
were issued the defendant and received the witness Roy Mast. 

Objection also raised the appellant instruction given 
the court relative the defendant’s alleged flight. appears that the 
defendant did not appear for arraignment and trial the time set, that 
his bond had been ordered forfeited, and that bench warrant was issued 
for his apprehension, and that the defendant was arrested thereon the 
southern part the state. The defendant gave his explanation his 
reasons why did not appear the time set, but, was not incumbent 
upon the prosecution the jury accept his version why was 


' 
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absent, and not find anything the record which leads the con- 
that the giving the instruction constitutes reversible error, 
even though the subject flight such considerable period time 
after the passing the fictitious check may said have borne but 
little weight upon any issues determined this case. The evi- 
dence flight under such would such little weight 
that think the provisions section article the state Con- 
stitution would directly apply. 

The chief assignment error relied upon the appellant for re- 
versal herein the contention that the said Roy Mast was not de- 
frauded, that parted with nothing value the time the receipt 
the worthless check, and that its execution and delivery him worked 
detriment whatsoever. making this assignment error, the ap- 
pellant confronted with the decision the appellate court this 
state the case People Khan, Cal. App. 393, 182 803. 
that case the court, having with similar contention, used the fol- 
lowing language: 

the first contention, appellant insists that, order for 
intent defraud exist within the meaning the section, the prob- 
ability must appear that damage may result the person whom the 
check delivered, and that, where such check given for debt past 
due and the recipient parts with new consideration, impossible 
that may damaged. not think that the words the section, 
requiring that intent defraud shall exist, should narrowly 
establish such intent, that the recipient the check actually de- 
frauded the result the passing thereof. our minds, the fraudu- 
lent intent here was shown when was made appear that the appellant 
gave the check, representing thereby that was good and valid, and 
that was given and received with the intent that should pay ap- 
pellant’s debt. seems immaterial whether the acceptance 
the worthless check actually had the effect extinguishing the debt.’’ 


considerable number civil cases are cited appellant’s brief, 
wherein the principle set forth that the plaintiff cannot recover 
action fraud, unless the plaintiff has actually been injured has 
suffered detriment some manner. applied civil cases, such 
undoubtedly the law, but the fact whether person whom worth- 
less check delivered does does not suffer financial detriment has 
nothing do, whatever, with the intent the drawer the alleged 
fictitious worthless paper. other words, the intent the person 
who issues the check, contrary the provisions section 476a the 
Penal Code, cannot made depend upon the success the enterprise. 

When the check has been drawn, issued, and delivered the payee 
with intent defraud, and there money the bank with which 
pay the same, and the drawer has knowledge such want funds, the 
crime complete, even though the person whom such check de- 
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livered not thereby disadvantaged placed any worse position than 
formerly existed. think the case People Khan, supra, de- 
upon this point, and, were not, think that section 476a, 
Penal Code, not susceptible construction that would make the 
guilt the alleged offender dependent upon the actual accomplishment 
his intended fraud. all where debt obligation exists, and 
worthless check given payment thereof, even though receipt 
executed, held that the debt not paid and the prior obligation 
still exists. can argued with reason that, under such cir- 
cumstances, the crime the offending party would any wise 
lessened because the fact that the existing legal obligation had not 
been discharged. consideration were necessary, evidence that 
the delay occasioned the issuance such spurious paper would fur- 
nish the same. the bar, there sufficient evidence show 
that, for some reason other, the defendant was postponing and de- 
siring postpone action relative the receipt him the $2,400 paid 
Roy Mast. The issuance the worthless checks above referred 
served the purpose postponement any action agitation that 
transaction, and constituted, least, some detriment, but, above 
stated, not think that actual detriment the drawee determines 
any particular the criminal intention the drawer the worthless 
paper. 

The judgment and the order the trial court are hereby affirmed. 


DEPOSIT TRUST NOT EFFECTIVE GIFT 


Mount Krilich, Supreme Court Washington, 230 Pac. Rep. 828 


The defendant deposited $1,500 his own name. Later, 
deposited sum sufficient, with accrued interest, bring the amount 
$2,000. the last deposit slip, wrote the word ‘‘Trustee’’ 
after his name. was held that this, together with evidence 
conversations between the defendant and his two nephews, con- 
cerning his intention educate them, was insufficient establish 
gift the deposit favor the nephews. 


Action Wallace Mount against Paul From judgment 
granting plaintiff’s motion for new trial, after verdict for defendant, 
defendant appeals. Reversed, with directions. 

Sachse and Flaskett, both Tacoma, for appellant. 

John Belcher, Tacoma, for respondent. 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition, 1924) 357. 
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TOLMAN, J.—This action establish alleged gift $2,000 
money, said have been made appellant his two minor nephews. 
The claim was assigned the guardian the minors respondent for 
brought the action plaintiff. The case was tried 
jury, which returned verdict for the defendant. The trial court 
granted new trial, from which order the defendant has appealed. 

The order granting new trial was general one, and ordinarily, 
outlined Sutherland Northern Co., 124 Wash. 413, 214 
823, could not interfere; but here contended that, under all 
the evidence the case, other verdict than the one returned could 
have been rendered, and that therefore, since other verdict could have 
been sustained under the evidence, set aside, and grant new trial, 
was error law which can reviewed here, doctrine which 
have already recognized (Grass Seattle, 100 Wash. 542, 171 533), 
and, being convinced that sound and wholesome one, must 
follow when the facts require it. 

The complaint alleges completed gift consideration love and 
affection and other moral obligations, resulting the money being de- 
posited bank the property the donees, but the name the 
donor, trustee. The material allegations the complaint are denied 
answer, and affirmative matters are pleaded the effect that all that 
the defendant did the premises was more than the expression 
intention some future time under certain and con- 
ditions, use much money the future education the minors; 
and also pleaded that the mother the minors suing another 
action for the money, under the claim that the funds belong co- 
partnership, which the deceased father the minors and the de- 
fendant were both members. The new matter denied the reply, and 
there alleged that testimony given the defendant the action 
establish the partnership, and the admissions his counsel that case, 
estop him from denying that there was completed gift. 

The evidence upon the trial consists chiefly that given ap- 
pellant called witness for respondent, who substance said that 
his brother George, the father these minors, died 1918, leaving 
widow and these two minor children surviving, and but very little prop- 
erty; that February, 1919, opened savings account his own 
name the Scandinavian-American Bank Tacoma, depositing 
$1,000 that the signature card was signed ‘‘Paul Krilich’’ the time, 
and never thereafter changed. the same way deposited ad- 
ditional $500 August, 1919, and June 15, 1920, deposited 
$469.85, which, together with the accrued interest, brought the balance 
bank $2,000; that, making the last deposit, placed the 
word ‘‘trustee’’ the deposit slip after his name, but did not make 
the deposit for the minors, intend name himself trustee for 
them, though did then intend help their education. further 
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testified that the money was all his own; that person was ever named 
any time the beneficiary the last deposit, any part the 
fund ‘that the savings bank book was all times retained his own 
possession; and that, upon the failure the bank, made claim for 
the money his own name and right, and has received five dividends 
thereon from the liquidator. further testifies: 


That is, you deposited—took this money, amounting then 
about $2,000, little more, the Bank, and 
you put that deposit then yourself trustee your brother’s sons? 
No; never. 

What did you do? No, sir. 

What did you do? When his father died, and the boys started 
run around and get rough, and Saturday, when they came home after 
put the first two deposits, never intended 
put trustee. 

Never intended to? Never intended to; that was all 
money. 

When you had $2,000 there, however, you did make that deposit 
atrust fund? Trustee. 

trust fund? Yes, sir. 

For whom? Well, decided help brother’s sons 
through education. 

But you did not intend that time have any this fund 
trust fund until you made the declaration trust, which you have 
testified, 1920, that right? Yes; never—that right. 

that, when you put your first $1,000, you did not put 
with reference the boys all? No, sir. 

And when you put the second $500 you did not? No, sir. 

But, when you increased little over $2,000 all, then 
put your name and trustee after it, for the benefit the boys? 

Made your mind what? help the boys out. 

And made the deposit for their benefit? For their educa- 
When was you had the conversation with the children? 
Well, along 1920, and was the dining room, and she was the 
She didn’t was there, but course only about door between 
us. The boys, give them little talk, and said, ‘Now, boys, you 
want good boys’—and they been running out and running out; 
they didn’t come straight home when they come from school, and 
didn’t come home, and told her time after time, ‘Now,’ says, ‘You 
keep those boys home time, let them come home from school, and stay 
home; make him stay home, and Sunday send church, Sunday 
school but she looked she didn’t intend do—don’t care them 
boys brought right not. But was time after time kicking 
that. 1920 took the boys Father Ryan the church. told 
Father Ryan, ‘Now, these two boys,’ says, ‘going come Sunday 
school the church. gave him talk, and see him after that next, 
think was Sunday after that Sunday, just went once up, and after 
that they laid bed. get up, and asked her, ‘Where the boys?’ 
She says, don’t know where the boys; they went said, ‘Why 
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didn’t you send them church?’ She said, ‘Since father died, noth- 
ing do.’ don’t believe it. was some mad. walk out. But later, 
afterwards, hour two, the boys come home, and raise the church, 
and said, ‘Why didn’t you church this morning?’ Well, boys 
didn’t say anything, but Pete Katich was there boarding with her, one 
her cousins, swore me; said, ‘Are you crazy?’ And pulled 
out red book. says, ‘Boys, this your religion, believe this.’ 
feel bad. walk out. later, after that, was figuring see the boys 
in—not keeping like should be, and made mind try something else. 
One evening told the boys nice says, ‘Boys, now, you want 
good boys, listen what tell you; church,’ says. made 
mind, says, going spend $1,000 each your educa- 
tions.’ The little Charlie, smiled; but oldest didn’t say anything, 
didn’t smile. And that when went the bank, put the money, 
trustee, but since that boys never listen anything; never went 


against this testimony, was shown that the other action ap- 
pellant had testified that had put $2,000 the bank for them, and 
that his counsel that action made statement the court, which 
said: 


the house Matiji Stipich there were several W., who 
carried Red talk for their gospels, and made fun the boys about 
going Sunday school, and forth, but Paul induced them attend, 
and promised them certain savings, and deposited certain amounts for 
their benefit, about $2,000 trustee for them, the 
American Bank, and has made for that. That was all done out 
kindness his heart and kindness for the boys.’’ 


Six other witnesses testified statements made appellant, the 
effect that had money the bank for the minors, and officer the 
bank testified that the word ‘‘trustee’’ did not appear the first 
second deposit slips, the signature card, and that the money could 
have been withdrawn any time upon the signature Paul Krilich, 
without the word ‘‘trustee’’ appended. this sufficient support 
verdict finding that there was completed and enforcible gift? was 
said Jackson Lamar, Wash. 385, 121 857: 


true the courts have relaxed the rigor the old rules, 
they have never departed from holding that something more required 
constitute gift, either inter vivos causa mortis, than the expres- 
sion intent purpose give. Evidence such intent admis- 
sible prove the act, but does not constitute the act; and delivery, 
either actual constructive, essential today ever was. The 
donor must not only signify his purpose give, but must deliver; 
and the law does not presume that owner has voluntarily parted 
with his property, who asserts title gift must prove evi- 
dence that clear and convincing, strong, and satisfactory. Although 
may not true that the law now presumes against gift, certainly 
does not presume its favor, but requires proof.’’ 


See, also, Meyers Albert, Wash. 218, 135 1003; Sturgis 
McElroy, 113 Wash. 192, 193 719; Hubbard’s Estate, 115 Wash. 
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489, 197 610; Vaut Vaut, 118 Wash. 221, 203 377; Meyer 
Campion, 120 Wash. 457, 207 670. 

The respondent seems contend that, when one makes deposit 
bank the credit himself trustee, the presumption that 
thereby divests himself title the fund, and vests that title the 
unnamed and undisclosed cestui que trust. The cases which cites 
not that far, though some, where the cestui que trust was ex- 
plicitly named opening the account, that fact, together with all the 
other facts and circumstances, has been considered holding the gift 
completed. None these authorities seem deny, any way 
modify, our rule above quoted nor can find sufficient the testi- 
mony the statement counsel the former case work estoppel. 
When that testimony and the statement are fairly construed, they are 
wise inconsistent with the testimony this case. attempt 
made show that the minors, any one representing them, relied 
acted thereon their injury disadvantage. 

conclude that the evidence was insufficient establish com- 
pleted gift, and therefore verdict other than the one rendered could 
have been permitted stand, and was error set aside, and grant 
new trial. 

The judgment reversed, with directions enter judgment 
the verdict. 


HOLDER TAKING CHECK AFTER DISHONOR 
NOT HOLDER DUE COURSE 


Parks, Campbell, Findley Motor Co. Wolverton, 230 Pac. Rep. 863 


The defendant, Wolverton, purchased automobile from the 
Hargrove Parks Motor Company. The car was unsatisfactory, and 
settlement was made whereby Wolverton took another car and gave 
the motor company check for $500, the difference between the 
prices the cars. This check was dishonored and protested. Sub- 
sequently, the assets the Hargrove company were transferred 
the plaintiff motor company. The latter brought action the 
check, and the defendant, alleging that the second car was defective, 
counterclaimed for damages. judgment allowing the counter- 
claim was affirmed upon appeal. The court held that the plaintiff 
took the check after dishonor, was not holder due course. The 
defendant, therefore, could set any defense against the holder 
that could have set against the payee. could have set 
the counterclaim against the payee, was properly permitted 
recover thereon against the plaintiff. 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition, 1924) 491. 
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Action the Parks, Campbell, Findley Motor Company against 
John Wolverton. From judgment for defendant, plaintiff ap- 
peals. Affirmed. 

Barefoot Carmichael, Chickasha, for plaintiff error. 

Bailey Hammerly, Chickasha, for defendant error. 


WARREN, appeal from judgment the district 
Grady county, Okl., the plaintiff error, Parks, Campbell, 
Findley Motor Company, which recovered judgment based upon two 
certain verdicts, one against the defendant error, John Wolverton, 
the sum $501.35, and one which the said Wolverton, the same 
action recovered against the company counterclaim the sum 
$480. 

appears that the said Wolverton had purchased automobile, 
which was unsatisfactory, from the Hargrove Parks Motor Company. 
Later settlement was had the controversy whereby Wolverton took 
another car and gave his check for the agreed difference $500. Pay- 
ment was refused this check, and was duly protested for non- 
payment, and the protest fees the accompanying protest the sum 
$1.35 were added the claim. 

The Hargrove Parks Motor Company sold out to, was reorganized 
into, the Parks, Campbell, Findley Motor Company, which latter com- 
pany acquired this claim with the other assets the other company. 

Suit was brought for the amount this check and the protest fees 
the second company against Wolverton. filed cross-petition 
the nature counter-claim, which alleged that the second car 
purchased was not represented, that was guaranteed 
first class mechanical condition, while fact was not ordinary 
good mechanical condition, specifying certain defects alleged exist 
the car. prayed judgment his counterclaim the sum $600. 
Plaintiff, way reply, set the settlement the first car, al- 
leged the examination and acceptance the second car, and pleaded 
estoppel the part the defendant deny liability the check. 

The cause was submitted the jury under proper instructions not 
complained of, and the above set out verdicts were returned, upon 
which the court rendered judgment favor the plaintiff error 
against the defendant error the sum $21.35. 

The plaintiff error argues two propositions his brief; the first 
being that the court erred permitting the defendant plead 
counterclaim against the check the hands the plaintiff pur- 
chaser, and, second, that Wolverton was estopped his conduct deny 
liability the check. 

The plaintiff error cites certain authorities the effect that, where 
bill lading accepted, the consignee becomes liable the ac- 
and also that the holder non-negotiable promissory note 
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not liable because independent and separate contract between 
the original holder and the maker. These are not all point, and 
there misconception the nature this transaction. 

the first instances cited there was dishonor the bill the 
present case, and, the second, this not independent and separate 
transaction, but grows out the same transaction. 

This case very simple one. Wolverton purchased the first car, 
which was unsatisfactory. purchased second for which 
paid the first and $500. All matters contention about the first 
were settled the purchase the second. The $500 check came 
into the hands the plaintiff error after was dishonored. The 
defects the second car would defense action the part 
the payee collect the amount the check. This check merely 
inland bill exchange, and subject the law negotiable in- 
struments (section 7855, Comp. Okl. Stat. 1921). The plaintiff error 
not holder due course, defined section 7722, Comp. 
Stat. 1921. This negotiable instrument, but the holder took with 
notice its dishonor, and subject the same defenses held 
the original payee. Section 7728, Comp. Stat. 1921. 

the hands the original payee, the maker could set the de- 
fense did set the counterclaim. Hall, Okl. 773, 
1182; Cooper Gibson, Okl. 105, 170 220. The case bar 
really stronger case than any those cited, because each case the 
plea, strictly speaking, was merely set-off, while this was counter- 
arising out the same transaction. This disposes the only 
real contention the case. The argument the plaintiff error 
the ground estoppel answered the fact that the court directed 
judgment for the face the check and protest fees. that extent 
the plaintiff error prevailed. 

Finding error the record, the judgment the trial court will 
affirmed. 


EXECUTION NOTE REPRESENTATIVE 
CAPACITY WITHOUT. AUTHORITY 


Eliason State Bank Montevideo Baseball Ass’n, Supreme Court 
Minnesota, 200 Rep. 300 


person who executes promissory note representative ca- 
pacity without authority becomes personally liable thereon, but 
the payee takes the note with knowledge that was executed without 
authority, cannot enforce against the person who executed it. 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition, 1924) 56. 
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Action the Eliason State Bank against the Montevideo Baseball 
Association. From the judgment rendered, plaintiff appeals. Affirmed. 
Fosnes and John Haave, both Montevideo, for appellant. 

Oluf Gjerset, Montevideo, for respondent. 


TAYLOR, C.—This action was brought against the Montevideo Base- 
ball Association promissory note for the sum $1,800. was 
evidently brought under section 7689, 1913, which part reads: 


two more persons transact business associates and 
under common name they may sued such common 


The complaint alleged that large number persons named therein 
and others the plaintiff unknown had associated themselves together 
under the name ‘‘Montevideo Baseball The was 
signed 


Baseball Association, Emmet Olson, President; 


was indorsed Louis Gulbrandson. the trial the action was 
dismissed with the consent the plaintiff all parties except those 
whose names appeared upon the note. The court made findings fact 
and conclusions law, and rendered judgment against Gulbrandson 
for the amount the note, but dismissing the action the merits 
against all other defendants. Plaintiff appealed. Gulbrandson did 
not appeal, the judgment against him not question. 

The appeal submitted the findings fact without settled case 
bill exceptions. Plaintiff insists that entitled judgment 
against Olson and Seaman for the reason that they executed the note 
without authority and thereby rendered themselves personally 
liable thereon. That they had authority execute the note be- 
half the association behalf any their associates appears 
from the findings. 

general rule, person who executes promissory note 
representative capacity without authority becomes personally liable 
thereon. 1913, 5832, being section 20, Uniform Negotiable In- 
struments Act; also 168, 281, and cases. But also well 
settled rule that where the payee note, executed person 
representative capacity, took with knowledge that was executed 
without authority, cannot enforce against the person who ex- 
ecuted it. 809, 482, and cases there cited; also see Newport 

The findings show that the cashier plaintiff, who was its repre- 
sentative this transaction, had full knowledge all the facts when 
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took the note, and consequently plaintiff chargeable with notice that 
was executed without authority, and not position enforce 
against Olson and Seaman, who executed only representative ca- 
pacities. 

Judgment affirmed. 


DELIVERY STOCK CERTIFICATES COL- 
LATERAL FOR LOAN GRANTED FORGED 
NOTE AND AGREEMENT 


Marcotte Massachusetts Security Corporation, Supreme Judicial Court 
Massachusetts, 145 Rep. 464 


The plaintiff, who was the owner several shares stock the 
defendant security corporation, indorsed the certificates blank and 
left them the possession his broker while was away from 
home. During his absence, the broker forged the signature 
application for loan for which the certificates were 
pledged collateral, and submitted the defendant. The de- 
fendant granted loan note and collateral agreement, each 
which bore what purported the plaintiff’s signature. reality 
both signatures were forgeries. The defendant drew check payable 
the plaintiff for the amount the loan, and mailed the plain- 
tiff the broker. Thereafter, the plaintiff’s signature was 
forged the check and the check was collected the broker. Sub- 
sequently, the plaintiff’s stock was sold auction, the de- 
fendant being the purchaser. 

Upon learning the facts, the plaintiff brought this action re- 
cover damages for conversion his stock. The court held that the de- 
livery the stock certificates the defendant was not pledge, but 
was integral part criminally void transaction; that the de- 
fendant company was not holder the stock for value; and that 
the plaintiff had the right reclaim the certificates. was further 
held that the sale the stock the defendant public auction and 
the delivery itself owner were acts that amounted con- 
version. The plaintiff was, therefore, entitled recover and judg- 
ment was rendered his 


Action tort Hildevert Marcotte against the Massachusetts Se- 
curity Corporation for conversion corporation stock owned plain- 
tiff. Submitted report superior court after finding for plaintiff. 
Judgment for plaintiff. 


similar decisions see Banking Law Journal Digest (Third 
Edition, 1924) 1044. 


¥ 
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Allen, Yerrall Bellows, Springfield, for plaintiff. 
Sherburne, Powers Needham, Boston, for defendant. 


SANDERSON, J.—This action tort for the conversion 
one hundred shares the preferred and twenty shares the common 
stock the defendant corporation, and comes this court report, 
after finding for the plaintiff the superior court. 

The plaintiff purchased the stock question 1921 from one George 
Chamberlain. Thereafter Chamberlain told him that would for 
the plaintiff’s advantage exchange said stock for stock the Fisk 
Rubber Company, whereupon the plaintiff indorsed the certificates 
blank and delivered them Chamberlain. About week later Chamber- 
lain informed the plaintiff that this exchange could not made, and 
suggested that the certificates kept his (Chamberlain’s) safe deposit 
box while the plaintiff was away. appeared that the plaintiff was 
woodchopper and that was his custom into the woods each fall. 
The plaintiff assented the above suggestion and the certificates were 
retained Chamberlain. Two days later the defendant received 
application for loan $500, for which these certificates were 
pledged collateral. The application purported signed the 
plaintiff, but this signature was forged. The defendant, believing the 
signature genuine, mailed the plaintiff Center street, 
Holyoke, Mass., care George Chamberlain, letter containing 
note for $500, payable installments $50 per month, and collateral 
agreement dated September 1922, executed. The address 
which this letter was sent was the one shown the books the de- 
fendant that the About September 21, 1922, the de- 
fendant received back the note and collateral agreement, each bearing 
what purported the plaintiff’s signature, both which were 
forgeries. the same time the defendant received the said stock cer- 
tificates each which bore the plaintiff’s indorsement had written 
before delivering them Chamberlain. The defendant, believing 
that the signatures the note and collateral agreement were genuine, 
mailed the plaintiff the same address check for $474, payable 
his order. Thereafter forged indorsement the plaintiff’s name was 
made the check, beneath which Chamberlain’s indorsement appeared, 
and the check was collected through his checking account the Hadley 
Falls Trust Company. Letters demanding payment, the envelopes 
which bore the return address the defendant, were mailed 
the address the plaintiff. None these letters was returned. 
December 15, 1922, the defendant sent the same address, registered 
mail, notice that the stock would sold public auction December 27, 
1922, and received back receipt signed Chamberlain ostensibly 
behalf the plaintiff. The sale was duly advertised and December 
27, 1922, the stock was sold licensed auctioneer the defendant 
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corporation which was the highest bidder. The plaintiff did not receive 
any these communications sent the defendant and knew nothing 
about the forgeries use made his stock until his return the spring 
1923. Upon learning its unauthorized use, the plaintiff made de- 
mand upon the defendant for its return, which demand was refused. 
The defendant acted good faith all times and had knowledge 
wrong doing want genuineness any the signatures until re- 
ceived notice from the plaintiff the spring 1923. was 
that there was general business custom among brokers and bankers, 
that certificates stock indorsed blank are regarded bearer cer- 
passing delivery from hand hand and are considered ne- 
gotiable. The case was reported this court with stiptlation that 
the facts did not, matter law, warrant finding for the plaintiff, 
judgment entered for the defendant; otherwise for the plaintiff 
specified sum. 

The loan which the defendant undertook make was the plaintiff, 
who was the true owner the stock, and not Chamberlain, whom 
the stock had been entrusted. The defendant made the check for the 
loan the plaintiff’s order and accepted for this the forged note and 
collateral agreement with the certificates stock. The delivery the 
stock, under these was not pledge. ‘‘It was integral 
part criminally void transaction and can stand better ground 
than the rest Sherman Connecticut Mutual Life Insurance 
Co., 222 Mass. 159, 162, 110 159, 160. 

This case distinguished from those which ‘‘the owner 
stock knowingly places the hand another the certificate therefor, 
either indorsed blank separate instrument transfer and 
power which held that ‘‘the person whom the 
certificate and instrument are delivered can pass good title de- 
livery pledge regardless the relations between him and the owner. 
This not the ground that the certificate becomes negotiable in- 
strument, but the ground estoppel, because the owner, having given 
another such indicia title clothes him with the appearance owner- 
ship, precluded from setting title himself against holder 
good Baker Davie, 211 Mass. 429, 436, 1094, 1095 
983, Am. St. Rep. 386; Russell American Bell Telephone Co., 180 
Mass. 467,62 751. 

Furthermore, the delivery the certificates stock Chamber- 
lain the defendant not having been authorized, the plaintiff may re- 
claim them because the defendant not holder for value. 
155, value passed the plaintiff; and the defendant’s bank, 
which had the duty determining whether the signature the nayee 
was genuine, paid the check, not ordered the defendant, but upon 
forged indorsement. Jordan Marsh Co. National Shawmut Bank, 201 
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Mass. 397, 187 740, (N.S.) 250. the custom stated 
the report, certificates stock indorsed blank being regarded 
bearer certificates passing delivery from hand hand and being con- 
sidered negotiable, good—a question not decide—it cannot 
affect the rights owner, case unauthorized transfer his 
stock, recover from one who has paid the owner value for it, and 
who received secure payment the owner’s forged note. 
The sale the stock the defendant public auction and the de- 
livery itself owner, when the defendant’s only pretext right 
make sale was under forged agreement and invalid pledge, are suffi- 
cient exercise dominion make the acts conversion. Varney 
Curtis, 213 Mass. 309, 100 650, 1916A, 629, Ann. 
1914A, 340. demand necessary case where defendant having 
title personal property exercises dominion over it. Lancaster 
Stanetsky, 221 Mass. 312, 108 1060. But the plaintiff made de- 
mand for the return the certificates after the defendant had pur- 
chased them auction sale. DeYoung Frank Andrews Co., 214 
Mass. 47, 100 1080. The finding for the plaintiff was warranted. 

with the terms the report, judgment entered 
for the plaintiff the sum $529.75 with interest from 
29, 1923. 

ordered. 


DRAWER CREDITED WITH AMOUNT 
CHECK AND DRAWING AGAINST 
CREDIT LIABLE HOLDER 
UPON DISHONOR 


Scully Denver National Bank, Supreme Court Colorado, 230 
Pac. Rep. 610 


The defendant drew check upon the Drovers’ National Bank 
Denver, payable his own order, and indorsed and delivered 
the Sterling National Bank. The latter bank the defend- 
ant’s account with the amount the check, and thereafter drew 
against the account. The Sterling bank transferred the check in- 
dorsement the Denver National Bank, the plaintiff, and the latter 
eredited the Sterling bank with the amount the check and 
out that sum for the account the Sterling bank. 

When sued upon the check, the defendant contended that was 
not liable thereon because the plaintiff bank was not purchaser 
the check but merely received for was held that 
the defendant was liable for the reason that the transaction between 
the defendant and the Sterling bank constituted sale the check, 
and not deposit for collection, and the transaction between the 
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Sterling bank and the plaintiff also constituted sale the check. 
judgment for the plaintiff was affirmed. 


Action the Denver National Bank against Judg- 
ment for plaintiff, and defendant brings error. Affirmed. 

Coen Sauter, Sterling, for plaintiff error. 

Ponsford, Pender Larwill, Denver, for defendant error. 


CAMPBELL, J.—This action the Denver National Bank 
against defendant Scully bank check which the latter drew upon 
the Drovers’ National Bank Denver, payable the order himself, 
and the same day ‘‘negotiated indorsement’’ the Sterling Na- 
tional Bank Sterling, Colo., which bank the amount thereof 
upon its books Seully’s account, which drew from time time. 
the next day the Sterling bank, quoting from the complaint, ‘‘ne- 
gotiated said check plaintiff (Denver National Bank) indorsement, 
and said date the plaintiff credited said Sterling National Bank upon 
its books for said amount one thousand ($1,000) dollars, and 
said date plaintiff paid out said sum one thousands dollars for the 
said Sterling National Bank.’’ The court below gave judg- 
ment for the plaintiff bank, and Scully here with his writ error. 

The question for decision whether the transaction amounts 
purchase the check the Sterling bank merely deposit for col- 
lection, and, between the Sterling bank and the Denver bank, whether 
there was purchase for valuable consideration. think this case 
ruled Union National Bank Motor Co., Colo. 132, 197 753, 
Manatee Bank Fruit Co., Colo. 342, 201 560, First National 
Bank Fruit Co., Colo. 345, 201 561, and not the First National 
Bank Fleming State Bank, Colo. 309, 211 891. the Motor 
Company Case was held that, where one unconditionally deposits 
drafts with bank which customer, and receives there- 
for, and checks against the amount regular course business, the 
bank becomes the owner the fund and the transaction sale, and 
not deposit for collection. The same doctrine announced the 
other two the Fleming Bank Case was held that where 
check indorsed blank the payee and placed bank other than 
the one which drawn, whether such transaction constitutes 
sale the check the first bank deposit for collection only de- 
pends upon the attending facts and the latter case 
was held that the transaction was deposit for collection, and not sale. 
The court there did not decide that such transaction was, was not, 
prima facie sale, because was not necessary determination the 
case, and because such transaction always open proof show its 
real nature, and the proof was clear that both parties considered the 
check was indorsed for collection. 
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The evidence here is, and the court below found, and the complaint 
alleges, and the answer admits, failing deny, that the defendant, 
the day drew the check the Denver Drovers’ Bank 
the same indorsement the Sterling bank, and the Sterling bank 
the defendant with the amount the check its books. 
tion 3847, 1921, says that negotiable instrument 
when transferred from one person another such manner 
constitute the transferee the holder, and, payable order, 
negotiated the indorsement the holder, completed delivery. 
This allegation the complaint was not denied. The title this check 
was passed the defendant, when ‘‘negotiated’’ the Sterling 
bank. The evidence also that the drawer, Scully, was given credit 
the books the Sterling bank, and was allowed to, and did, draw upon 
his account, thus augmented, regular course business. 

The transaction between the defendant and the Sterling bank, being 
sale and not deposit for collection, doubtful the defendant can 
heard assert that there was not sale the check the Sterling 
bank the Denver bank, and that the latter received merely for col- 
lection from the drawee, which refused payment because the drawer, the 
defendant, ordered the drawee stop payment before the Denver bank 
presented it. But, defendant can now heard, there merit 
his defense. the defendant parted with title the check when ne- 
gotiated it, and got credit for the Sterling bank, and there was 
sale the Sterling bank the Denver bank, certainly the defendant 
drawer liable. seeks escape liability, upon the ground that 
was the existing usage and custom between the Sterling bank and the 
Denver bank, when the former forwarded its checks the latter, that 
the transaction was deemed for collection only, and, the event 
failure collect, the Denver bank might charge back uncollected 
items the Sterling bank. not think there was sufficient, any, 
evidence any such custom agreement defeat plaintiff its right 
recovery. What evidence there upon the subject just con- 
sistent with the plaintiff’s theory, that this transaction looked the 
Sterling bank for reimbursement indorser seller, case the 
check was dishonored the drawee, with the defendant’s theory, 
that such transaction constituted deposit for collection, and not 
sale. the absence any satisfactory proof such custom agree- 
ment, and upon the positive evidence the collection department the 
Denver bank that this check was actually bought from the Sterling 
bank, and not received for collection, and that the account the 
Sterling bank with the plaintiff bank was overdrawn the latter, after 
the check question was purchased, more than its amount, the doctrine 
the Union National Bank Motor Co., and other cases supra, 
directly point favor the decision below, since the court the 
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evidence, really conflict, found the facts be, legal effect, the 
same those cases. 

The application for supersedeas therefore denied, and the judg- 
ment affirmed. 


GUARDIAN OBLIGED MAKE PRUDENT IN- 
VESTMENT TRUST FUNDS 


Gee Womack, Court Appeals Kentucky, 263 Rep. 


guardian invested funds his wards two non-adjacent pieces 
real estate, one which was vacant lot, and the other lot 
with small residence upon it. action against the guardian 
for accounting, was held that while section 4706 the Ken- 
tucky Statutes permits the investment trust funds real estate, 
imposes upon fiduciary the duty making good faith such 
investment would made prudent business men with view 
securing safe income for themselves and their families, and 
that under this section the investment the wards’ funds, non- 
productive vacant lot was unauthorized. was also held that since the 
evidence indicated that the purchase the house and lot was not 
reasonably safe and prudent investment that investment was also 
improper one. Consequently, the guardian was not entitled 
for the funds invested the real estate. 


Action Anna Womack, guardian, and her own right, against 
Marion Gee and another. Judgment for plaintiff, and defendants ap- 

peal. Affirmed. 

Means, Louisville, for appellants. 
Waugh Howerton, Ashland, for appellee. 


CLARKE, J.—Appellant Marion Gee was appointed and qualified 
guardian Mrs. Anna Womack (then Howell) and her infant son, 
Curtis Howell, and such collected $1,300 due them. invested 
nearly all these funds two non-adjacent pieces real estate 
Catlettsburg, one vacant lot, and the other lot with small residence 
upon it, taking deed for the former Curtis Howell, and for the latter 
Mrs. Womack for the use and benefit Curtis Howell. Gee resigned 
guardian without settling his accounts, and Mrs. Womack having 
become age was appointed and qualified guardian for her son. She 
then instituted this action her own right and guardian against Gee 
and the United States Fidelity Guaranty Company, surety upon his 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition, 1924) 478. 
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bond, for and judgment for the amount found due 
them. 
The defendants sought credit upon the settlement for the sums in- 
vested the above real estate, which was denied them, and whether 
not the court erred doing the first question for decision upon 
this appeal. 
Section 4706, Kentucky Statutes, reads, part: 


shall lawful for persons corporations holding funds 
fiduciary capacity for loan investment, invest the same real 
estate, mortgage notes bonds, such other interest-bearing 
dividend-paying securities are regarded prudent business men 
safe investments, and make loans with such securities collateral.’’ 


construing this section, have held that the duty 
trustee, matter what invests the trust funds, make good 
faith such investment would made prudent business men 
with view securing safe income for themselves and their families. 
Citizens’ Bank Jefferson, Ky. 651, 767, Ky. Law Rep. 
174; Fidelity Trust Co. Glover, Ky. 355, 343, Ky. Law 
Rep. 329; Durrett Com., Ky. 312, 189, Ky. Law Rep. 
207; Stone Clay, 103 Ky. 314, 80, Ky. Law Rep. 2029; 
Bank Ky. Winn, 110 Ky. 140, 32, Ky. Law Rep. 1629; 
Aydelott Breeding, 111 Ky. 847, 916, Ky. Law Rep. 1146; 
Germania Co. Driskill, 610, Ky. Law Rep. 2050; 
Harris Preston, 163 Ky. 810, 156 902; Robertson Robertson, 
130 Ky. 293, 113 138. 

But also have held that rule such funds should not in- 
vested land (Hackett’s Ex’r Hackett’s Devisees, 180 Ky. 406, 202 
864), and Harris Preston, supra, approved the chan- 
cellor’s refusal credit guardian for funds invested real estate, 
because there was not sufficient trust funds with which pay for the 
land full, and the still more recent case National Surety Co. 
Taylor’s Guardian, 200 Ky. 728, 255 542, sustained the chan- 
cellor’s refusal approve investment trust funds real estate, 
where, upon the proof, same did not seem reasonably safe and 
prudent investment, made good faith the guardian. 

therefore quite clear that the guardian here was without au- 
thority invest funds his wards the non-productive vacant lot, and 
while not entirely clear from the evidence that the purchase the 
house and lot was not reasonably safe and prudent investment made 
good faith the guardian, such inference reasonably deducible 
therefrom, and not feel authorized disturb the finding the 
chancellor upon this question fact, was the ground 
sibly knew the witnesses and the property well. 
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The judgment therefore, far denied credit the guardian 
for the funds invested both pieces real estate, will not disturbed. 

The next contention for appellants is, that the court erred order- 
ing the master commissioner convey these pieces real estate 
whichever the defendants, Gee his surety, that satisfied the judg- 
ment favor the plaintiffs for the amount found due them 
Gee upon settlement his accounts. 

support this contention reliance had upon the numerous 
this court holding that courts equity have inherent power 
sell divest infants their title real estate, and that there 
statutory authority for much the judgment directs the 
master commissioner convey the land standing the name the in- 
fant, Curtis Howell, the same void. 

The court, however, held that the funds the infant were never 
properly invested this land, and that matter fact never had 
title thereto. follows therefore that the court, the judgment, did 
not divest the infant title real estate owned him, but simply 
annulled the deeds erroneously executed him for land which did not 
own, and directed the master convey same the party equitably en- 
titled thereto, was right, and the court such clearly 
had the power do. Harris Preston, supra, Fidelity Guar- 
1918E, 326; Same National Bank, Or. 361, 157 Pae. 155, 
1916E, 610. 

Judgment affirmed. 


DRAWER’S LIABILITY CHECK DIS- 
CHARGED WHERE COLLECTING BANK 
ACCEPTS DRAWEE’S DRAFT 
PAYMENT 


Jensen Laurel Meat Co., Supreme Court Montana, 230 Pac. 
Rep. 1081 


December 12, 1922, the defendant meat company delivered 
the plaintiff, Otto Jensen, check for the purchase price certain 
merchandise. the following day, Jensen deposited the check 
the Edgar State Bank, which forwarded through the Yellowstone- 
Merchants’ National Bank Billings and the Federal Reserve 
Branch Bank Helena the Citizens’ National Bank Laurel, the 
drawee. The Laurel bank, which received the check December 17th 


similar decisions see Banking Law Journal Digest (Third 
Edition, 1924) 255, 997. 
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19th, marked paid, charged the amount thereof the drawer’s 
account, and payment thereof issued its sight draft the Mon- 

tana National Bank Billings favor the Federal Reserve 
Bank. The latter sent the draft the drawee. December 22nd, 
was protested for non-payment and returned the Federal Re- 
serve Bank, which sent the Laurel bank January 
the meantime, December 21st, that bank had ap- 
peared that from December 12th December 21st, the meat com- 
pany had had deposit with the Laurel bank funds sufficient 
pay the check. 

Subsequently, the amount the check was credited back the 
meat company’s account, and the check was returned 
This was done without the knowledge consent the meat company. 
Jensen then brought this action recover the purchase price the 
merchandise for which the check had been given. The court held 
that the plaintiff was not entitled recover for 
son that the check had been paid, far the meat company was 
concerned, and the unauthorized crediting back the amount 
the check the drawer’s account did not operate retract the 
payment. The court intimated that the plaintiff’s only remedy was 
against the Federal Reserve Bank, which became liable the plain- 
tiff for the amount the check upon accepting draft instead 
payment thereof. 


Action Otto Jensen against the Laurel Meat Company. Judg- 
ment for plaintiff, and defendant appeals. Reversed and remanded, 
with directions dismiss complaint. 

Calder, Laurel, for appellant. 

John Skinner, Red Lodge, for respondent. 


HOLLOWAY, J.—On December 12, 1922, Otto Jensen, Edgar, 
Mont., sold and delivered the Laurel Meat Company Laurel mer- 
chandise the value $226.59, and the same day, after banking 
hours, received the meat company’s check for the amount, drawn 
the Citizens’ National Bank Laurel. the morning the 13th 
Jensen indorsed the check blank and deposited with the Edgar State 
Bank, which forwarded the usual course business through the 
Yellowstone-Merchants’ National Bank Billings and the Federal 
Reserve Branch Bank the Citizens’ National 
Bank Laurel for payment, where was received De- 
19. Upon receipt the check the Laurel bank marked 
paid, charged the amount the meat company’s account, and 
December issued its sight draft the Montana National Bank 
Billings favor the Federal Reserve Bank for the amount this 
check and other checks, and the draft was transmitted mail the 
Federal Reserve Bank, which turn sent the Montana National 
Bank Billings, where December was protested for non-pay- 
ment, returned the Federal Reserve Bank, and sent back the 
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Laurel bank January 1923. the meantime, and December 
21, the Laurel bank failed, and was closed the proper authorities. 

From December the meat company maintained deposit 
with the Laurel bank funds sufficient pay the check, and during the 
same period the Laurel bank was going concern, with funds its vault 
ample pay the check, and, demand that effect had been made, 
the check would have been paid cash. 

After the Laurel bank closed, some one assumed credit back the 
meat company’s account the amount the check, and took the check 
from the pouch containing canceled checks the meat company, 
returned Jensen through the same agencies which was trans- 
mitted the first instance, and all without the knowledge consent 
the meat company. 

Jensen then instituted this action recover the purchase price 
the merchandise, and prevailed the lower court. The meat company 
appealed, and now insists that upon the undisputed facts the judgment 
should have been its favor. 

Certain incidental questions suggested the respective counsel may 
disposed somewhat summarily and the case simplified materially. 


When the check was deposited Jensen with the Edgar State 
Bank without any special agreement, the presumption indulged 
that was deposited for collection Daniels Negotiable Instruments 
[6th Ed.] 1623), and the title remained Jensen, even though 
was given credit for the amount his pass book and permitted 
draw against the deposit provisionally Michie Banks and Bank- 
ing, 159). 

accepting the check for collection, the Federal Reserve Bank 
became Jensen’s agent, and, since the Edgar State Bank and the Yellow- 
stone-Merchants’ National Bank served only instruments for effecting 
the transmission, they may eliminated from further consideration. 
Federal Reserve Bank Richmond Malloy, 264 160, Ct. 


The meat company did not discharge its obligation Jensen 
delivering him its check, for ‘‘a check merely order for money, 
and the absence any agreement the contrary, its acceptance 
discharge indebtedness conditional upon its United 
States National Bank Shupak, Mont. 542, 172 324. 

The Federal Reserve Bank was not negligent sending the 
check for payment directly the bank upon which was drawn. The 
imputation negligence might have been made prior 1917, but 
the enactment section 6108, Revised Codes 1921, any bank doing 
business this state and receiving check for collection may send for 
payment directly the bank upon which drawn, and the failure 
the bank which sent account for the proceeds shall not render 
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the forwarding bank liable ‘‘used due diligence making such col- 

There not any charge negligence laches presenting the 
check for payment. the contrary defendant alleges its answer 
that the check was duly forwarded the Laurel bank the usual 
course business, and this constituted due diligence under the express 
provisions section 6109, Revised Codes. 

the contention defendant that its check was paid and its 
obligation Jensen discharged when the check was received the 
Laurel bank, marked ‘‘Paid,’’ the the meat company charged 
with the amount it, and the Laurel bank’s draft issued the Federal 
Reserve Bank; that far defendant concerned the transaction was 
then closed, and neither the back the amount the check 
its account nor the return the check plaintiff, nor the dishonor 
the draft, nor the failure the Laurel bank, nor all these 
stances combined, could operate reopen it; that the money was 
hand the Laurel bank pay the check, and, the cash was not re- 
ceived Jensen point fact, the failure can attributed only 
the negligence his agent, the Federal Reserve Bank. 

The drawer check undertakes that will paid upon due 
presentment (section 61, 8468, Rev. Codes), and first due 
presentment for payment fixes the rights and liabilities the parties 
(Simpson Mutual Co., Cal. If, when due pre- 
sentment for payment made, the drawee ready, able, and willing 
pay, and the holder permits the fund remain longer the hands 
the drawee, accepts lieu the money the drawee’s draft an- 
other bank, does his own peril. Anderson Gill, Md. 317, 

And the reason for the rule manifest. The check for the 
payment money upon due presentation, and the drawer cannot 
held anticipate that settlement will made anything but money, 
that payment will postponed after due presentation once made. 
If, then, when the check first presented for payment, the drawer has 
deposit with the drawee bank funds sufficient meet it, and the 
drawee ready, able, and willing pay the drawer has ful- 
filled his undertaking. the holder sees fit disregard the mandate 
the check, and settle the drawee’s liability upon terms other than 
those proposed the drawer, does his own risk, but cannot 
extend the drawer’s liability. 

When the Federal Reserve Bank sent the check the Laurel bank, 
due presentment for payment was made effectively the check 
had been sent messenger and the messenger had presented the 
bank window during banking hours. since that time the meat 
company had deposit ample funds meet it, and the Laurel bank 
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was ready, able, and willing pay cash, the meat company had 
fulfilled its undertaking, and its rights were not prejudiced the fact 
that the Laurel bank did not ship the currency the Federal Reserve 
Bank but, acting virtue business custom usage prevailing be- 
tween the two institutions, for the sake convenience transmitted its 
draft. 

Nelson, who was teller the Laurel bank the time the draft was 
issued, and who signed behalf the bank, 


was just the custom remit draft. had been doing that 
way for some time, and the Federal Reserve Bank never took exceptions 
remitting that way.’’ 


When the draft was received the Federal Reserve Bank the 
Laurel bank’s method settlement was not repudiated the 
the draft was accepted and forwarded the Montana National Bank 
Billings for payment. The only legitimate inference from the record 
that the Laurel bank did just what the Federal Reserve Bank con- 
templated would do, and just what tacitly sanctioned advance, 
viz., the check, charged the amount the meat company’s ac- 
count, and issued and delivered its favor the Federal Reserve 
Bank. these acts, done under the indicated, the 
was paid, far the meat company was concerned (Malloy Federal 
Reserve Bank [D. C.] 281 997; Bank Floyd, 142 187, 
95; Nineteenth Ward Bank Bank South Weymouth, 184 Mass. 
49, 670), and nothing done thereafter without its consent 
operate retract the payment. 

The relationship existing between the Laurel bank and the meat com- 
pany was that debtor and creditor (section 7701, Rev. Codes; 
Williams’ Estate, Mont. 63, 173 790, 1639), and 
charging the check the meat company’s account the bank reduced its 
indebtedness the meat company the extent $226.59. That amount 
was longer subject withdrawn the meat company (Farmers’ 
Bank Trust Co. Newland, Ky. 464, 38), but was held 
the Laurel bank the credit the Federal Reserve Bank (People 

are fortified our the further consideration that 
upon the facts disclosed this record the Federal Reserve Bank became 
liable Jensen for the amount the check. 

the early case Power First National Bank Fort Benton, 
Mont. 251, 597, this court adopted the so-called New York rule 
the effect that there liability existing favor the owner 
the check and against any collecting bank other than the initial bank 
deposit—here the Edgar State Bank—but the enactment section 
6109, Revised Codes 1921, that rule was set aside favor the so- 
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Massachusetts rule which that the initial bank the mere act 
deposit for collection authorized employ subagents who there- 
upon become the agents the owner and directly responsible him for 
their defaults. Federal Reserve Bank Richmond Malloy, above. 
the general rule that bank accepting check for collection 
authorized receive money only and has implied authority re- 
ceive draft instead, and, does so, assumes the risk that the draft 
will paid and become liable the owner for the amount the 
Bank Antigo veUnion Trust Co., 149 343, 1029, 
When the Federal Reserve Bank surrendered the check and accepted 
the Laurel bank’s draft, made that draft its own, and its liability 
Jensen became fixed, much had received the cash. National 
Bank American Exch. Bank, 151 Mo. 320, 256, Am. 
Rep. 527. But idle multiply the citation authorities. The 
facts disclosed Federal Reserve Bank Richmond Malloy, above, 
are not distinguishable from the facts the case now before us, and the 
Supreme Court the United States there held the Federal Reserve 
Bank liable the owner the check. The fact that the Federal Reserve 
Bank liable Jensen for the amount the check very persuasive, 
not conclusive, that the meat company not liable. The payment 
the check operated discharge the indebtedness for which was given, 
hence the defendant should have prevailed. 
The judgment reversed and the cause remanded, with 
tions the district court enter judgment dismissing the complaint. 
Reversed. 


PURCHASER NOTE GIVEN FOR MANUFAC- 
TURED ARTICLE ENTITLED RECOVER 
ALTHOUGH ARTICLE DEFECTIVE 


Citizens’ Union National Bank Thweatt, Supreme Court Arkansas, 
265 Rep. 955 


The defendant purchased steel granary from silo company 
and gave his note part payment therefor. The silo company in- 
dorsed and delivered the note the plaintiff bank, which paid full 
value for it. The granary proved valueless because defect, 
and the defendant refused pay the note. The plaintiff bank then 
brought this action enforce the note. appeared that the officer 
who acted for the bank the purchase the note knew the business 


similar decisions see Banking Law Journal Digest (Third 
Edition, 1924) § 482. 
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which the silo company was engaged, but also appeared that 
when the granary was sold one connected with the bank had any 
knowledge that there was any defect the granary. was held 
that knowledge the part the bank that note was given for 
manufactured article did not charge with notice that the article 
was defective, and that the recovery judgment the bank could 
not defeated the ground that was not innocent purchaser 
the note. was further held that the bank’s status in- 
nocent purchaser was not affected the fact that the bank learned 
the defect the granary before the action was brought, since 
appeared that the information was not acquired until long after the 
purchase the note. judgment for the defendant was reversed. 


the Citizens’ Union National Bank against Thweatt. 
Judgment for defendant, and plaintiff appeals. Reversed and rendered. 
Elms, Stuttgart, for appellant. 
Cooper Thweatt, Valls Bluff, and Leach, Stuttgart, 
for appellee. 


SMITH, J.—The Louisville Silo Tank Company, through its sales- 
man, obtained order for steel granary from appellee, Thweatt. 
This order was transmitted the company’s office Louisville, and 
there accepted. The granary sold appellee was shipped from Ohio, 
car consigned the agent Stuttgart, along with number other 
granaries for which the agent had taken orders. Each granary was 
separately packed, and each had the name and address the purchaser 
stamped thereon. The shipments were made together secure the ad- 
vantage carlot rates; but some the granaries were taken out the 
which they were originally shipped Stuttgart and were loaded 
into car for delivery the homes the purchasers, some whom did 
not live Stuttgart and did not receive their freight that place. 
Appellee resided Valls Bluff, and the granary consigned him 
was reloaded Stuttgart and shipped local freight Valls Bluff, 
where delivery was made. 

Upon delivery the granary appellee paid the portion the pur- 
chase price cash, which the contract sale required, and executed 
his note for $469, the balance purchase money, payable the order 
the silo company. This note was dated September 30, 1918, and 
matured January 1919, and bore interest per cent. per annum 
from its date. October 1918, the note was sold, indorsed, and de- 
livered the silo company the appellant bank, whose place business 
Louisville, Ky., and according the testimony offered behalf 
the bank paid full value for the note, and acquired the same 
without notice that there was any defense it. 

The granary was put and proved defective and valueless for the 
purpose for which was sold, that admitted rain openings which 
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were intended only admit air. unsuccessful attempt was made 
amend the defect, which appellee said was structural and not peculiar 
the granary purchased him. 

the time the sale the granary appellee the agent the 
silo company took large number other orders, the silo included 
the case Crawford Louisville Silo Tank Co., which the opinion 
this court was delivered October 27, 1924 (265 355), being 
one them. 

Appellee refused pay the note, and this suit was brought en- 
its collection. There was verdict and judgment his favor, 
and the bank has appealed. 

vice-president the plaintiff bank who acted for the bank the 
purchase the note testified that the silo company was one its 
solvent customers, and that knew the business which was en- 
gaged; but one connected with the bank had any knowledge that 
there was any defect the silo which the company was selling. 

The undisputed testimony shows that the time the bank purchased 
the note sued on, the defect which said render the silo valueless had 
not been discovered, and the bank’s vice-president testified that upon 
the maturity the note was sent bank this state for collection, 
and that the collecting bank kept the note for several months before re- 
porting that collection could not made, and that the employee the 
plaintiff bank whose business was trace the note had negligently 
failed report its non-collection, and when this was finally 
done several months had elapsed. The silo company was then called 
upon make good its indorsement, but declined account 
the delay reporting the failure make the collection, whereupon 
this suit was brought. 

was the theory the trial court, indicated the instructions 
given, that there was implied warranty that any manufactured article 
was reasonably fit for the use for which was sold, and that not even 
innocent purchaser such note could recover knew that 
the note was given for manufactured article and the article proved 
worthless, even though the purchaser the note was not aware the 
defect the article sold. This not the law, and there appears 
testimony charging the bank with notice the failure the considera- 
tion for the note except the fact that the bank knew was for manu- 
factured article. 

The testimony does show that the bank was advised the defect 
before bringing this suit; but this information was not acquired until 
long after the purchase the note, and this after-acquired information 
would not, course, affect the bank’s status innocent purchaser. 
Hogg Thurman, Ark. 93, 117 1070, Ann. Cas. 383. 

There testimony this case which brings within the rule an- 
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nounced the case Metropolitan Discount Co. Fondren, 121 Ark. 
250, 180 975; Iowa City State Bank Biggadike, 131 Ark. 514, 
199 539; and Metropolitan Discount Co. Flippo, 163 Ark. 
260 32. 

Appellee apparently concedes now that the judgment his favor 
cannot sustained upon the ground that the appellant bank was not. 
innocent purchaser the note. any rate, recovery cannot 
defeated that ground. King Stewart (Ark.) 265 78. 

Appellee does insist, however, that the judgment his favor cor- 
rect and should affirmed because the note was executed foreign 
corporation doing business this state violation the laws this 
state. Appellee’s brief urging this defense was filed before the decision 
this court the case Crawford Louisville Silo Tank Co., re-. 
ferred above was handed down, and the opinion that case decides 
the point adversely appellee’s contention. That was suit the 
silo company itself recover note given for one the silos which 
was included the same shipment the silo sold appellee, and 
there said the shipment the silos the company’s agent Stuttgart, 
for delivery from that city the various consignees whose names 
stamped the respective silos shipped various purchasers, was 
merely matter detail the manner which the business was con- 
and did not affect the character the transaction interstate 
commerce. 

follows therefore that the judgment favor the appellee must 
reversed, and the has been fully developed, judgment will 
rendered here for appellant for the face the note and interest. 


SURVIVOR ENTITLED FUNDS DEPOSITED 
JOINT SAVINGS ACCOUNT 


First National Bank Birmingham Lawrence, Supreme Court 
Alabama, 101 So. Rep. 663 


July 22, 1913, joint account the names the plaintiff and 
her husband was opened the defendant bank. The passbook issued 
them stated that ‘‘the funds deposited this account are the joint 
property the two parties whose name the account opened, and 
either authorized, under any sign checks for the 
withdrawal funds, whole Thereafter deposits were 
made and checks drawn both the plaintiff and her husband. 
the following year the plaintiff’s husband died. Thereupon she pre- 


NOTE—For similar decisions see Banking Law Journal Digest 
Edition, 1924) 355. 
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sented the passbook the defendant and demanded payment the 
balance deposit. The defendant refused pay over the fund 
the ground that all portion was.the property the de- 
ceased, and that the bank could pay the funds belonging him only 
the administrator his estate. The plaintiff then brought this 
action recover the money deposit. was held that she was en- 
titled recover, the showed that was the in- 
tention the parties that title the entire fund should vest the 
survivor. judgment for the plaintiff was affirmed. 


Action Mrs. Lawrence against the First National Bank 
Birmingham recover money deposited. Judgment for plaintiff, and 
defendant appeals. Transferred from Court Appeals under section 
page 449, Acts 1911. 

Cabaniss, Johnston, Cocke Cabaniss and Sumner Thomas, all 
Birmingham, for appellant. 

Andrew Thomas, Birmingham, for appellee. 


BOULDIN, J.—The suit test the right the surviving wife 
withdraw funds bank, savings account the joint name 
husband and wife. The cause was tried agreed statement 
Omitting formal parts, the agreed facts are: 


July 22, 1913, account was opened the savings 
department the defendant the joint name Mr. and Mrs. 
Lawrence, and initial deposit $75 was made said where- 
upon the defendant issued its passbook No. 34117, showing said account 
the name Mr. and Mrs. Lawrence, with the following lan- 
guage stamped said passbook: ‘The funds deposited this account 
are the joint property the two parties whose name the account 
opened, and either authorized, under any circumstances, sign checks 
for the withdrawal funds, whole part.’ the time said 
account was opened defendant bank obtained from Mr. Lawrence 
and Mrs. Lawrence signature cards bearing the true and correct 
signatures each the said Mr. Lawrence and Mrs. Law- 
rence, and thereafter said bank accepted deposits said account from 
both Mr. Lawrence and Mrs. Lawrence, and honored checks 
drawn against said account either Mr. Lawrence Mrs. 
Lawrence. Under the rules the bank either party, withdrawing 
funds from said account, was required present the passbook, and with- 
were made each said parties from time time upon the 
presentation said passbook. 

June 1923, Lawrence, who was the husband the 
plaintiff this cause, died. There has been administration the 
Lawrence. June 30, 1923, plaintiff presented de- 
fendant said passbook, and made demand writing that defendant pay 
‘to her the balance deposit with defendant bank said account, which 
was said date $976.78. Defendant refused pay 
plaintiff upon said the ground that all portion said 
fund deposit with was the property Lawrence, and that 
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could pay the funds belonging Lawrence only the adminis- 


The right survivorship was incident joint com- 
mon law. between husband and wife peculiar form tenancy 
existed, known tenancy the entirety. grew out legal recog- 
nition the husband and wife one. The right survivorship ob- 
tained this other forms joint tenancy. Alabama the right 
survivorship between joint tenants was abolished statute the 
early history the state. Code 1907, 3419. 

Statutes creating the separate estates married women have fol- 
lowed. result our statutory system joint owners property, 
real personal, including husband and wife, holding inheritance, 
grant, devise gift, tenants common, each owning moiety, 
which, upon death, passes under the statute descents and distribu- 
tions. There survivorship incident such estate. This does 
not mean there may not express grant two more, and the 
survivor survivors, upon the death either. 

The same result may worked out personalty and choses 
action. Accordingly, appears generally held that husband and 
wife may arrange joint savings deposit withdrawn whole 
24, 25. 

This brings the inquiry whether the transaction before shows 
intention vest the title the joint fund the survivor. 

Was the fund the joint property both, with authority either 
draw upon it~a mere mutual agency, without more? so, the 
was revoked the death the husband. joint fund, with- 
out more, presumed owned equal parts. the other hand, 
was made fund for the use both either, with authority 
either draw it, whole part, long the fund existed? 
far appears, was mutual fund. Both parties deposited therein 
from time time during the ten years was maintained. There was 
mutuality contract for valuable consideration, and the doctrine ap- 
plicable gifts from husband wife deposit her name, 
their joint names, does not appear obtain. 

Again, was savings account. use common phrase, was 
fund laid for rainy day. was faithfully maintained both sides 
until that day when the survivor would most need it. These 
stances may looked finding the meaning the contract stamped 
upon the passbook held them, defining the rights the owners, and 
affording protection the bank. This agreement gives explicit au- 
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thority either draw the entire fund his her own sub- 
ject banking rules requiring the presentation the passbook. Noth- 
ing therein limits the use which the drawer should devote the fund. 
cannot said there was merely agency draw for joint use, but 
rather property right draw for the use the drawer from time 
time. plan was stipulated nor followed keep check the amount 
contributed withdrawn either. was mutual fund 
husband and wife were one indeed. With this concept mind, 
must find the meaning the expression: ‘‘Either authorized, under 
any circumstances, sign for the withdrawal funds, whole 
part.’’ The terms are very general, all not limited 
time instructions banker, look for the 
actual intention gathered from the natural import the words rather 
than any technical meaning joint property. 

Any includes the death, one naturally 
the contemplation the parties the years pass. think was 
meant say the bank: Pay this money either when either 
presents check and passbook, any event, whatever may come, and 
long there money here. conclude that the bank protected 
payment the money the surviving wife, and that she entitled 
recover the same. 

Affirmed. 


Questions Based Banking Decisions Published 


the February Issue This Magazine 


The questions given below are based the decisions and 
articles published the February issue The Banking Law 
Journal. After each question given the page the Febru- 
ary issue where the answer the question may found. 


Checks and Overdrafts 


person directs her son-in-law draw check for $5, payable 
his order. draws the check pencil, and she signs it. There- 
after, raises the check $500. The drawee bank cashes the check 
upon presentment. the bank liable the drawer for the loss? (See 
February issue, pages 81, 106, for answer.) 

real estate agent negotiating the sale certain property re- 
ceives check payable the seller’s order. Acting without authority, 
indorses the payee’s name the check and writes his own name 
thereunder, followed the word deposits the check 
his bank, which collects from the drawee. the latter liable the 
payee for the (See February issue, page 113, for answer.) 

doing so, acts good faith. explaining that about de- 
part vacation, states that might wish make deposits for him 
while away, and arranges have joint account opened the 
names and indorses and deposits the account check for 
$872.90. then draws check for $650, which the bank cashes. There- 
after disappears, and the check for $872.90 returned the drawee 
for lack funds. The bank then charges the amount against ac- 
count standing the names and his wife. Has the bank the right 
February issue, pages 83, 100, for answer.) 

What overdraft? (See February issue, page 89, for an- 

bank obliged pay depositor’s overdraft check? (See 
February issue, page 90, for answer.) 

bank agrees honor overdraft checks Sub- 
sequently the bank refuses honor check which would overdraw the 
the bank liable the customer? (See Febru- 
ary issue, page 90, for answer.) 


depositor valid? (See February issue, page 91, for answer.) 
241 
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the bank authorized allow overdrafts? (See 
February issue, page 93, for answer.) 


May bank charge overdraft corporation against the per- 
sonal account its treasurer? (See February issue, page 94, for an- 
swer.) 

10. May bank charge overdraft firm against the individual 
account member the firm? (See February issue, page 94, for 

11. account opened the name man and his wife with 
money belonging the wife. She never draws against the account. 
she liable for overdraft made the husband? (See February issue, 
page 95, for answer.) 

12. depositor draws number checks, the amounts which 
the aggregate exceed the depositor’s balance with the bank. The checks 
are all presented the same time. May the bank refuse pay all 
them? (See February issue, page 96, for answer.) 


13. May bank which pays overdraft check depositor re- 
cover the amount the check from the depositor? (See February 
issue, page 97, for answer.) 

14. depositor authorizes his bank honor checks drawn against 
his account his agent. The bank pays overdraft checks drawn 
sub-agent, the direction the agent, and with the consent the de- 
positor. May the bank recover against the depositor for the overdrafts? 
(See February issue, page 97, for answer.) 


15. firm account overdrawn one the partners checks 
given payment his personal obligations. May the bank recover the 
overdraft from the other partner, who has instructed the bookkeeper 
draw checks for firm purposes only? (See February issue, page 97, for 
answer. 

16. The president bank, acting without authority directs that 
checks drawn person having account the bank paid. May 
the bank recover the amount paid the checks? (See February issue, 
page 97, for answer.) 

17. bank pays overdraft check given payment certain 
property. Has the bank any rights the property? (See February 
issue, page 97, for answer.) 


18. bank certifies check before payment. overdraft created 
payment the check. May the bank recover the amount the over- 
draft from its depositor? (See February issue, page 98, for answer.) 


19. officer bank receives property from depositor and tells 


him draw check the bank for the amount the purchase price, 
promising deposit the depositor’s account funds make the check 
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good. The officer fails make the deposit. The payment the check 
creates overdraft for the entire amount. May the bank recover the 
amount the overdraft from the depositor? (See February issue, page 
98, for 


Promissory Notes 


20. The payee negotiable note receives good faith, for 
value, before maturity, and without notice any infirmity therein, from 
holder, not the maker, whom has been negotiated completed 
instrument. the payee holder due course? (See February issue, 
page 136, for answer.) 

21. person takes note indorsement after maturity. Sub- 
sequently, the payee obtains renewal note and before maturity trans- 
fers the indorsee the original note. the latter holder due 
course? (See February issue, page 132, for answer.) 

22. action note there proof that the note was procured 
fraud. What must the holder prove order recover? (See 
February issue, page 127, for answer.) 

23. borrowing from bank money pay for certain piece 
land executes note the bank for the amount advanced, and and 
his wife convey the bank title the land security for the note. His 
wife induced sign the note the president the bank, who as- 
sures her that she will not held personally liable thereon, and that 
wants her sign for the sole purpose waiving her homestead right 
the land. The president has authority make such promise. 
the bank bound the promise? (See February issue, page 129, for 
answer. 


Miscellaneous 


24. city issues local improvement bonds payable out funds 
realized from assessments the property benefited the improvements. 
Are the bonds (See February issue, page 87, for answer.) 

25. deposit made Iowa bank town treasurer the 
name the municipal corporation. The bank later becomes insolvent. 
the town entitled preference the payment its deposit? (See 
February issue, page 148, for answer.) 

26. March 21st, person delivers certain checks bank, stat- 
ing that the deposit made for the purpose paying certain outstand- 
ing checks. receives deposit slip showing the deposit but told 
that money will paid out until returns are received from the checks. 
Returns are received March 24th, and account opened the 
ledger the bank marked ‘‘Special Meanwhile March 
23rd, bank which the depositor indebted has brought action 
against him and notice garnishment served the bank 


Veg 
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receiving the Has the bank serving such notice any right the 
money deposit against the payees the checks which the fund was 
deposited cover? (See February issue, page 144, for answer.) 

27. person deposits with bank certain stock and bonds se- 
for note and authorizes the bank, his default pay- 
ment, sell the securities and apply the proceeds the payment the 
note. The bank sells the notes and applies the proceeds the balance 
due the note and another note, not yet due, which the de- 
positor indorser. The depositor knows the application the 
funds and makes objection. After his death may his administrator 
recover the amount applied upon the note indorsed him? (See Febru- 
ary issue, page 119, for answer.) 

28. The by-laws bank provide that stock shall transferable 
only upon the books the bank, and that transfer shall made 
until the certificates for the stock transferred have been delivered 
the bank and canceled. The owner five shares stock sells the 
stock the president the bank and indorses the stock 
instructs the president and vice-president the bank have the 
transfer made the books the bank, and they agree so. Sub- 
sequently, the bank fails. the time the failure, the original owner 
the stock appears the books the bank the owner. Can 
held liable for any the debts the bank under statute imposing 
personal liability for the debts corporation upon the shareholders? 
(See February issue, page 154, for answer.) 

29. trust company renting safe deposit boxes keeps such boxes 
part the building that entered only through door which 
kept locked and which opened only when admission desired 
customer. For the convenience those who use the boxes the company 
maintains number rooms near the vault where the boxes are kept. 
customer finds bond the floor one these rooms. the 
trust company entitled possession the bond? (See February issue, 
page 85, for answer.) 

30. What degree care must bank renting safe deposit boxes ex- 
ercise safeguarding the contents the boxes? (See February issue, 
page 83, for 

31. letter credit issued favor the consignor shipment 
copra provides that drafts shall accompanied bills lading 
during September October, The goods are shipped 
under bill lading dated 30, 1920,’’ but the vessel which 
they are shipped does not clear until after October Upon presenta- 
tion draft, together with the bills may the bank which 
issued the letter credit refuse payment the ground that the copra 
was not ‘‘shipped September October, (See February 
issue, page 123, for answer.) 
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Federal American National Bank, Washington, 


the new building the Federal American National 

Bank Washington, the visitor will greeted 
with spirit homely comfort quite new the banking 
house today. Many new aids ease and pleasure 
the transaction the bank’s activities are being installed. 
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BANK AND INVESTMENT ITEMS 


RICHARDS’ CASES CORPORA- 
TIONS—The West Publishing Company, 
St. Paul, Minn., has published 
edition Richards’ Cases Private Cor- 
porations, the author which Harry 
Sanger Richards, Professor the Law 
Corporations and Dean the Law School 
the University Wisconsin. This 
one the American Casebook Series, 
started the West Publishing Company 
1908. The series, which constantly 
growing, now consists 
practically every important legal 
subject, including bills and notes, con- 
tracts, corporations, insurance, sales, sure- 
tyship, trade regulation and 
liam Reynolds Vance the general editor 
the Casebook Series. 

Books this character find their prin- 
cipal use American law schools which 
have adopted the case system legal in- 
struction, distinguished from the text 
book system. 
the principal method instruction the 
great majority the schools 
country. Under the text book system, 
stated the preface, “the principles are 
laid down the text-book and the pro- 
fessor’s lectures, ready made 
rounded, the predigested essence many 
judicial decisions. The pupil 
accept them and them 
far possible his memory. this 
way the scientific element instruction 
apparently excluded from the very first.” 
Under the case system the student reads 
the decisions the courts 
lar point and deduces therefrom 
ciple involved. “It really teaches the pupil 
think the way that 
lawyer—whether dealing with written 
unwritten law—ought and has think. 
prepares the student precisely the 
way which, country case law, 
leads full powers legal understand- 
ing with legal acumen.” 

eight chapters follows: Chap. Char- 
acteristics Corporation; Chap. 
Formation; Chap. III, Powers 
ities; Chap. IV, Chap. V., 
Rights Chap. VI, Dissolu- 
tion; Chap. VII, Creditors the Corpora- 
tion, and Chap. VIII, Legislative Control. 

valuable forms the certificates 
incorporation the General Motors Cor- 
poration, and minutes for the organization 
meetings corporation. The book con- 
sists 1025 pages and the price $6. 


CHATHAM PHENIX-METROPOLI- 
TAN TRUST MERGER—Two great bank- 
ing institutions, the Chatham and Phenix 


The case method today 


National Bank and The Metropolitan Trust 
Company, start operations this morning 
nearly $300,000,000 was decided 
upon early January and approved 
the stockholders the two institutions 
few weeks later. The identity each 
will merged into the new company, 
which will known the Chatham 
Phenix National Bank and Trust Com- 
pany. 

Based their condition reports 
January these two banks 
combination total resources $288,809,- 
578, deposits $247,808,803, and loans 
and discounts $175,441,438. mer- 
ger also brings together two 
standing executives the banking world, 
Louis Kaufman and Samuel 
Mr. Kaufman president the 
Chatham and Phenix and will president 
the merged institution, and Mr. Me- 
Roberts, who was president The Metro- 
politan Trust Company, will chairman 
the board the new line-up, actively 
engaged the direction the affairs 
the bank. 

The record Mr. Kaufman’s 
parallels that some other prominent 
New York bankers that chronicles 
his rise from small beginnings the ex- 
ecutive head one the ten largest 
banks New York City. came here 
from the West 1910 president 
the Chatham National Bank, position 
which has held through successive stages 
his institution steadily expanded. 

was born Michigan years ago 
and was educated the and high 
schools his native town, Marquette. 
first banking work started the age 
Marquette County Savings Bank. Seven 
years later became cashier-manager 
that bank and his rise from that time was 
very rapid. 1901° vice-presi- 
dent the First National Bank Mar- 
quette and five years thereafter was made 
its president. has been president 
the Michigan Bankers Association, and 
member the executive council the 
American Bankers Association. 

1910 came New York presi- 
dent the Chatham National Bank, sue- 
ceeding George Hard. Since that time 
has effected the purchase 
other institutions and 
dozen more branches. 

Mr. began his business 
private attorney with the legal depart- 
ous stages the position 
manager all the Armour interests and 


—At the New York End 


bank which has served for 
112 years with ever-increasing 
effectiveness and strength— 
may well trusted serve the 
generations the present and 
the future. 


NEW YORK CITY 
Capital, Surplus and Undivided Profits over $11,000,000 


1908 was made vice-president The 
National City Bank, later becoming 
executive manager. 

The World War oceasioned break 
his business record, for was commis- 
sioned major the Reserve Corps 
November, 1917, and almost immediately 
was promoted colonel the National 
Army. December the same year 
became Chief the 
sion the Ordnance Department and 
the following August was promoted the 
brigadier-general with the Ameri- 
Expeditionary Forces. 

resumed active business 
war The Metropolitan 
Trust Company. was 
tive the negotiations loans here for 
foreign governments during the period 
the war that the United States was only 
spectator. His corporate interests are 
corporations and officer many 
them. These include some the largest 
industrial enterprises the country. 


after the 


THE GIRARD NATIONAL BANK, 
Philadelphia, its “Economie Review,” 
dated March 14, writes follows busi- 
ness conditions: 

“With spring, there seasonal impulse 
business. Already, buying goods has 
increased various lines. The textile in- 


dustry, which has been slowest recover, 
feels the stimulus, and although the trade, 
both New England and the South, 
broadening somewhat, still the mills claim 
that prices are not remunerative, except 
noted, especially compared with the 
slack time the past six eight months. 

“Advance the rate the 
Federal Reserve Bank New York, from 
per cent., with the better demand 
for money felt commercial banks, af- 
fords evidence that business continues 
expand, and take more funds its con- 
duct. This higher rate actually low; 
the lowest anywhere. that which ob- 
tains four other Federal Reserve banks, 
while seven charge per cent. Bank 
England has raised its rate per cent. 
from per cent. Action the Federal 
Bank New York was not aimed 
restrain business, nor stop gold ex- 
ports. was natural reflection im- 
proving trade and increasing employment 
funds. 

“Exports gold continue. This con- 
structive the world economic readjust- 
ment. helpful Europe, making 
headway getting its feet under the 
Dawes plan. This country can afford 
give much more gold, which, en- 
ters into European activities, augments 
them and strengthens the power 
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ropean peoples buy other markets. 
their currencies are restored to, ap- 
proach parity, becomes less costly for 
them buy, and easier purchase 
raw and manufactured products, which are 
greatly needed amounts far excess 
what far have been supplied. 
“Already the gold standard has been re- 
-established, although still 
eariously, several European countries. 
Great Britain closely approaching it. 
gold holdings European countries 
which would have serious results for the 
world, and this country particular, rap- 
idly diminishes. The twelve chief Eu- 
ropean banks now hold control $3,100,- 
000,000 gold, while the United States 
there $4,482,000,000 money gold.” 


NORBORNE GATLING, vice-presi- 
dent the Chatham Phenix National 
Bank and Trust Company, states that the 
business and industrial situations through- 
out the country for the first quarter 
1925 are bearing out the predictions that 
the year would one sound prosperity 
and gradual expansion. 

Mr. Gatling, pointing out some 
the noteworthy signs that presage 1925 
another banner year, presents some 
interesting comparisons the important 
trade and industry. Heavy production 
pig iron, freight car loadings and 
large mail order sales and post office re- 
ceipts during the first part the current 
Year are some the reliable indicators 
Mr. Gatling calls attention way 
substantiating his observations. 

“The heavy production pig iron,” says 
Mr. Gatling, “is index gen- 
eral industrial activity. When 
production was going down was reflected 
lessening employment and activity 
other industries and its upward 
turn last summer accurately 
dustrial expansion. Pig iron started the 
year with monthly production excess 


three million long tons which greatly 
any monthly figures for the last 
half 1924. production continues 
this rate throughout the current year 
will set annual figure about equal 
that 1923. Another important index 
dustry the item weekly freight car 
loadings which are 
for any corresponding season 
For the week ended March 
breaking figure 900,009 
weekly average exceeds about 30,000 
ears the weekly business 
periods 1924 and more than 40,000 
ears the business during the corresponding 
weeks 1923. While more 
ness means better railroad revenues, this 
angle not significant the fact that 
good freight business indicates large mer- 
chandise shipments, many which 
retailers and jobbers who are not buying 
any unusual quantity unless good con- 
sumer demand sight.” 


THE RIGHT HONORABLE 
KENNA, chairman the Midland Bank, 
fore the Commercial Committee 
British House Commons the subject 
the “Restoration the Gold Stand- 
spoke, part, follows: 

“In reverting the gold standard 
shall leave behind the currency system 
under which have worked for the last 
ten years. has been the system 
managed currency. understand what 
today than did ten years ago, but 
are still very far from thorough com- 
prehension it. Our natural conception 
sound currency something which 
has definite exchange value reason 
its convertibility into gold, and yet 
during the last three years our currency, 
with nothing more than an_ insignificant 
gold backing, has been more stable than 
the United States gold dollar and has 


Keeping with 
the United States 


organization the Bell System’s 

present magnitude would have been 
thought impossible only twenty years 
ago. 


Then the capital stock the American 

Telephone and Telegraph Company, 

amounting $129,040,280—less than 

one-sixth the amount outstanding 

now—was owned 15,500 stock- 

holders. who looked for- 

ward system 10,500,000 owned 

telephone stations and 4,500,000 con- 

necting stations, and with over 343,000 
stockholders—the system today. 


The Bell System has not merely kept pace 
with the growth the country. has 
grown faster than the population. Its 
use has been extended that today 
there are twice many telephones 
the United States the rest the 
world. 


With its growth, its service has become 
more and more indispensable. 


bought the open market yield about 7%. 
Write for pamphlet “Some Financial Facts.” 
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BAN KERS’ 
Third 
European Tour 


DELUXE TOUR 
operated exclusively for 
bankers 


Embracing the best seven coun- 
tries—France, Italy, Switzerland, 
Germany, Holland, Belgium and 
England. Even 
and luxurious than the previous 
successfully operated 
Tours. 


This year three 
aries offer wide selection. 


Handsome illustrated book with de- 
tailed itineraries and complete in- 
formation mailed Bankers upon 
request. 


LIFSEY TOURS, Inc. 


1472 Broadway, 42nd St. 


New York, 
LONDON PARIS 


tually appreciated relation it. This 
fact which cannot ignore, and 
considering what may gain lose 
reverting the gold standard must 
not leave out account. 

“The point for now examine 
whether, return the gold standard 
1925, the conditions the supply 
gold and the demand for are such 
will lead resumption the course 
that trade was pursuing down 1914. 
there likely excess supply over 
demand, demand over supply? 

“So far able judge, should 
say that the supply gold its present 
value more than sufficient meet the 
world’s and that consequently 
shall pass into time slowly rising 
prices, more active trade and inereased 
employment. The world’s output today 
about £80,000,000 year par value. 
There accumulated the Federal Re- 
serve Banks the United States ex- 
upwards £300,000,000 over legal 
requirements. considerable demand has 
late been made from India, Germany 
and Australia, but these three countries 
eannot absorb anything like the total out- 
put. The demands other countries will 
probably quite small. possible 
that may add some millions our 
reserve here, but the United States will 
willing seller rather than willing 
buyer. cannot pretend take anything 


more than cursory view the total 
requirements, but with such materials 
any other conclusion than the output 
more than adequate meet the world’s 
demands. this the case, balance 
gold will come this country without our 
being obliged attract high money 
rates. will bought the Bank 
England and, have already reminded 
you, every purchase the Bank Eng- 
land leads expansion credit. 
“While hold this opinion the 
means blind the possibility and even 
probability that may have many dif- 
ficulties encounter the early 
The effect our past policy attempt- 
ing force the appreciation our cur- 
rency, whether restricting credit, 
charging higher rates for money than are 
the United States, dis- 
the issue foreign loans 
our market, has been create situa- 
tion which may have serious reaction 
when first get back gold. Large 
balances held here American account 
may sold with immediate impact 
upon the exchange. The foreign issues 
which have been held back may brought 
out with rush. Our gold reserves may 
jeopardised and high rates for money 
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may imposed order secure our 
Every step taken enhance 
the value sterling now must have its 
reaction some later day. these cir- 
moment the same condition 
Stock Exchange when heavy bull account 
hanging over the market. all these 
are matters only temporary importance 
and have look behind market condi- 
tions the long period trend values. 
the gold standard will eventually at- 
tended influx gold and im- 
provement trade.” 


THE FIRST NATIONAL BANK 
BOSTON, its New England Letter, 
dated March 16, writes general condi- 
tions, follows: 

“Following period brisk manufac- 
turing activity, there was lull the 
business situation during February. This 
part attributed mid-winter dull- 
ness, and part overproduction 
some lines. The up-turn production 
from the slump last summer was sharp. 
For all basic industries the advance es- 
timated about per cent., while some 
have registered increases per cent. 
and more. some lines checks are being 
applied before the movement gets out 
hand, while others further restraint 
seems necessary. 

Pig iron production February was 
record seasonal rate, and many ob- 
servers feel that this continues, the 
product will further depress the market, 
already characterized sagging prices. 
the automobile industry the output has 
been the since the first the 
year; production for February was per 
cent. above January, and preparations are 
now being made for heavy spring trade. 
Building activity, although lower than 
year ago, continues high level, but 
building contracts New York Febru- 
ary declined approximately per cent. 
from the previous month. Cotton and silk 
mills are operating near capacity, with 
fair demand for finished goods slight 
price advances. Although woolen mills 
have been working fairly normal 
basis, the recent recession wool prices 
has had influence the 
sale finished goods. The lumber mar- 
ket has revived, and since the first the 
year production has exceeded shipments, 
with prices, especially for hardwoods, mov- 
ing upward. The true situation has been 
partly small lot buying which 
the aggregate has amounted consider- 
able volume, reflected high load- 
ings and bank clearings. 

demand, and complaints are heard 
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that business not expectations. 
slight reaction from present high levels 
manufacturing activity would cause 
surprise, but drastic decline appears im- 
minent. While production exceeds consump- 
tion some lines, there apparent 
tendency make prompt adjustments. 
Sharp curtailment production last sum- 
mer, together with continuation cau- 
tious buying, has reduced stocks nor- 
mal proportions, and far can as- 
certained there tendency toward 
speculative holdings. 

“While money rates have stiffened lat- 
terly, the advance has been only slightly 
more than seasonal and should not have 
appreciable restraining influence 
business transactions. There are some weak 
spots remaining the agricultural situa- 
tion, but price advances grains and cot- 
ton and the recent favorable report the 
livestock industry the Department 
Agriculture have inspired confidence the 
future, and buying farmers the 
Mail-order houses, fertilizer and 
farm implement industries, and some 
extent all lines business will eventually 
feel the impulse this belated buying.” 


MILLION GOLD EAGLES 
DAY—More than million dollars day 
the nation’s vast store gold un- 
dergoing the change from bullion double 
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WENTY-FIVE years ago pine- 

apples were produced for export 
Porto Rico but today’s production has 
value approximately $1,000,000.00 
per year. have always been friend 
the grower pineapples. 
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eagles, says article the American 
Bankers Association Journal. The mints 
Philadelphia, Denver and San Francisco 
will turn out $180,000,000 new double 
eagles during the first half 1925. The 
following explanation given the 
journal: 

“When gold started pour from all 
parts the world, seemed that the 
foundation for inflation was being laid. 
discourage the tendency toward infla- 
tion removing the temptation using 
idle gold, the Treasury adopted the policy 
paying out gold into circulation. 
issued millions dollars gold certifi- 
eates. 

“Under the law least one-third the 
total the gold certificates outstanding 
must represented the actual gold 
Gold bullion must not exceed two- 
thirds the total amount gold certifi- 
eates. During the past year the mint 
struck off 10,300,500 double eagles, and 
during the first half 1925 the plans 
eall for capacity operation bring the 
gold coinage the requirements 
the law. 

“Aside from this mandate law, the 
form which the gold reserve the 
country kept depends largely upon the 
desires the banks and the relations 
imports and exports. Many banks prefer 
have gold the form bullion rather 
than gold coin, because can 
handled more easily. The mints, upon 
striking off the double eagles, not hold 
them, but ship the new money the 
banks. Washington nothing more than 
small working balance kept hand 
there never large stock gold 
the Treasury. 

“At the start the new year there 
was the sum $870,564,000 gold certi- 
ficates outstanding, while there was total 


Mayaguez 


$458,206,000 gold and bullion 
quired that nearly $300,000,000 gold 
coin should existence form 
backing for the yellow-backed bills. 
the mints set about golden job.” 


FORMS WILLS—Albrecht Company, 
211 South Sharp street, Baltimore, Md., 
has published volume entitled “Forms 
Baltimore and District Columbia Bars. 
The book contains selected abstracts 
important wills record the large 
cities the United States, and also 
forms gifts made during the lifetime 
the donor. 

all, there are 227 wills 
ments gift referred to. 
wills are those such well known persons 
liam New York, Y.; John 
Nicholas Brown, Newport, I.; Marshall 
Field, Chicago, Ogden Goelet, New 
York, Y.; Potter Palmer, Chicago, 
Russell Sage, New York, Y.; William 
Thaw, Pittsburgh, Pa.; William Whit- 
ney, New York, Y., and Hood Wright, 
New York, 

The book divided into 
Part Provisions for disposition 
property and Part II, Control 
pending final disposition. Part 
divided into the following six chapters: 
Chap. Designation Beneficiaries and 
Their Shares; Chap. II, Exclusion from 
Will and Reduction Gift; Chap. 
Property; Chap. IV, Estates; 
Chap. Conditions Restrictions; 
Chap. VI, Income and Corpus Testa- 
mentary Trusts. 

Part divided into three chapters 
follows: Chap. VII, Appointment, Qual- 
ification and Tenure Executors and 


i 


Trustees; Chap. VIII, Collection and Man- 
agement Estate; Chap. IX, Distribution 
Estate. 

The value the book guide the 
preparation wills and instruments 
gift lies the fact that the documents 
referred are documents that have stood 
the test. That is, they are wills which 
have been probated and instruments 
gift which have been put into effect. The 
book should valuable not only lawyers 
but also trust companies banks 
which operate trust department. The 
book contains 327 pages. 


CONNECTICUT BANK DEPOSITS 
INCREASE—Bank Commissioner John 
Bryne, report presented Governor 
Templeton Connecticut, showed three 
new banks opened the last year. Their 
capital amounted $175,000. Capitaliza- 
tion inereases five banks aggregated 
Seven new banks are reported 
process organization. 

Savings bank deposits 
aggregating 
ings deposits commercial banks increased 
aggregating $91,821,356. Gen- 
eral deposits increased $13,136,423, amount- 
ing aggregated $134,166,049. 
bined assets commercial savings 
$528,207,056. 

Thirty-seven building and 
tions have assets $14,193,309. Twenty- 
one private banks’ assets total $19,482,405. 
eight Morris Plan companies 
totaled $4,252,073. The assets fourteen 
investment companies were The 
assets fifty-seven licensed loan compa- 
nies amounted $2,574,326. 


FARMERS’ LOAN AND TRUST CAPI- 
TAL INCREASE—The board directors 
The Farmers’ Loan and Trust Company 
New York have recommended the 
stockholders approval inerease 
the stock the company from 
#5,000,000 $10,000,000, the $5,000,000 
new stock offered the present 
stockholders share for share, par. The 
present dividend rate per cent. was 
established February 1923, increase 
per cent. over the prior rate 

When James Perkins became presi- 
dent the Farmers’ Loan and Trust 
June, 1921, the surplus and undivided 
profits were $11,617,150, and according 
the statement December 31, 1924, the 
surplus and undivided profits were $17,- 
the same period, 1921-1924, 
total resources increased from $142,405,417 
$211,723,803. Deposits the same 
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 Soneen Trade-Mark, Copyright and Corporation 
Auses. 


IDAHO 


RICHARD JOHNSON 
ATTORNEY-AT-LAW 
112 North Sixth Street 


Attorney for Boise City National Bank, Boise, 
Idaho. 


Boise 


MICHIGAN 
Battle Creek 


VAN AKEN 
ATTORNEY-AT-LAW 
390 Post Building 
Law Collections, Probate Matters and Real Estate 
Law. Reference, any bank in Battle Creek. 


Detroit 
MILLIS, GRIFFIN, SEELEY STREETER 
ATTORNEYS-AT-LAW 


Wade Millis, William J. Griffin, Clark C. Seeley, 
Howard Streeter, 1403-7 Ford Building. Com- 
mercial corporation and general civil practice. 
References: National Grocer Company, Employ- 
ers’ Association, Credit Men's Association, Hemi- 
meter Cigar Company and any Detroit , Bank or 
Trust Company. 


MISSOURI 
St. Louis 
BERNARD GREENSFELDER 
ATTORNEY-AT-LAW 


Suite 1212 


Central 2181 
Central Nat. Bk. Bldg. 


Olive 2874 


NEW YORK 


New York City 


LOUIS DOYLE 
ATTORNEY-AT-LAW 
111 Broadway 


Attorney for National Park Bank, New York City. 


FRANK WOGLOM 
ATTORNEY-AT-LAW 
280 Broadway 


Attorney for Twenty-Third Ward Bank of the 
City of New York. 


PENNSYLVANIA 


Philadelphia 
RUBY VALE 
ATTORNEY-AT-LAW 
1542-3-4 Land Title Bldg. 


Attorney for Northwestern National Bank and 

Fox Chase Bank. Refer to any Federal or State 

Judge of Pennsylvania. 
Telephone 

Spruce 4961, 4962 


Cable Address 
Ruvale 


SOUTH CAROLINA 


Columbia 


BARRON, McKAY, FRIERSON 
MOFFATT 
ATTORNEYS-AT-LAW 
10th Floor Union National Bank Bidg. 


Chas. H. Barron, Douglas McKay, J. Nelson 
Frierson, Thos. H. Moffatt, M. G. McDonald aad 
wr. 46, ‘Marion. General Practice in State and 
Courts. 


SOUTH DAKOTA 


JOHNSON JOHNSON 
ATTORNEYS-AT-LAW 
Attorneys for Dakota State Bank and Security 
Bank. 


Fort Pierre, 

Attorneys for Fort Pierre National Bank. 
Midland, 

Attorneys for Midland State Bank. 


Pierre 


Sioux Falls 


BAILEY VOORHEES 
ATTORNEYS-AT-LAW 


(Cc. O. Bailey, J. H. Voorhees, P. G. Honegger, 
T. M. Bailey, C. O. Bailey, Jr.) Bailey-Gliddee 
Building. Attorneys for R. G. Dun & Co., i 
ern Union Telegraph Co., Illinois Central R. R. 
Co., American Ry. Express Co., American Surety 
Co., and Sioux Falls Savings Bank. 


UTAH 


DAVID JENSON 
ATTORNEY-AT-LAW 
Suite 313, Col. Hudson Bldg. 


Attorney for Security State Bank, Ogden, Utah. 


Ogden City 


WEST VIRGINIA 


Williamson 
GOODYKOONTZ, SCHERR SLAVEN 
ATTORNEYS-AT-LAW 
Corporation, Real Estate and Commercial Law. 
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The large number out-of-town banks, cor- 
porations and individuals who prefer 
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Ample resources and more than fifty years’ 
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